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1. Abstract

Awgqafis an important economic sector. Its importance is gleaned from the massive assets
it controls, its substantial social expenditure, the large number of people it employs, and its
significant contribution to the economy which adds between 10 to 14 per cent to the GDP of
some countries.! With such a significant economic output, and growth in the number, size and
diversity of organisations entrusted with awqaf properties, awqaf as a faith-based charitable
institution has generated interest beyond philanthropists and Shariah scholars, and the sector
is no longer seen as exclusively religious. With a broader business focus, it became clear that
the sector is in fact an industry and is being subjected to increased scrutiny by governments
and regulatory authorities.

The size of the sector and its growing economic importance qualify it for serious attention
by legislators and standards setters of the Islamic financial industry. In order to rejuvenate
the institution of waqgf and reverse the trend of neglect and to enhance its role in social and
economic development, a number of issues must be addressed: How should the regulatory
framework operate? Would the regulations help or hinder the development of awgaf and the
creation of new wagqfs? Is uniformity needed? And how will this help? What is an ideal model
for corporate governance? Is that model workable within the parameters imposed by other
features of the business and political environment? What about sustainability and profitability
and shouldn’t awqaf be profitable in order to be sustainable? Do we see a conflict between
awgaf as a not-for profit sector and the pursuit of growth and profitability? Is it acceptable to
combine awqaf and business? Is this ethical, and how would it affect stakeholders?

The awgaf sector and its management often remain not well understood. While a full
answer to these questions is beyond the scope of this paper, there are a number of issues
that appear important for our concern. The paper will focus on issues that are relevant for the
integration of awqaf into the mainstream of the Islamic financial industry. It will also address
matters that are of concern to regulatory authorities, awqaf foundations and to all awqaf
stakeholders.

1 Khan, Fahim “Integrating faith-based institutions (Zakat and Awqaf) in poverty reduction strategies” Islamic Research and Training
Institute (IRTI/IDB) P.14 See also news release by John Hopkins University “Nonprofit contribution to GDP enormous” http://www.
jhu.edu/news/home07/sep07/gdp.htm.
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2. Introduction

The institution of waqf is a sunna established by the Prophet (pbuh) that became the
base upon which the Islamic socio-economic development model was built. As a feature of
the Islamic civilisation, the history of awqaf is rich with impressive achievements in the field
of social services ranging from education to healthcare and to non-medical welfare. Awqgaf
served the poor in particular and society in general. Awqaf also contributed to the protection
of the environment and the preservation of the flora and fauna. Mosques and shrines, major
hospitals and universities, libraries and museums, animal shelters and sanctuaries were
established as waqgf. However, despite these achievements, the history of awqaf is rife with
turbulent events. For centuries, governments considered awqaf as public property and part
of the national wealth and exercised different degrees of control over this institution. The
control by governments had several negative impacts on the waqgf system that led not only to
much less new awgaf being established, but also to the expropriation of large areas of awqaf
land.? In addition, financial chicanery and the corruption of some waqf managers (mutawallis/
nazirs) has led to the loss and deterioration of properties that left many undeveloped or in a
state of disrepair and the latent wealth of awqaf continues to be largely untapped.

Awqaf in many Muslim countries today has not fulfilled its purpose as a driver of economic
growth. One of the major impediments to growth is the lack of proper legal environment.
Legislative reforms and the implementation of a modernised Shariah-based model and
a governance framework are needed to remove obstacles that hinder the development of
awgqaf and generate productive growth for the country.

3. The third sector

Awaqaf (singular, wagf) is an Arabic word meaning assets that are donated, bequeathed, or
purchased for the purpose of being held in perpetual trust as ongoing charity (sadaka jariya),
or for a cause that Islam regards as socially beneficial.® This condition of perpetuity has led
over the years to a considerable accumulation of societal wealth that played an important role
in improving the lot of the Muslim community. As a reflection of its increasing contribution
to the economy, awqaf as a non-profit institution has come to be known as the third sector,
as distinct from the government sector also known as the first sector, and the private sector
sometimes called the second sector.*

Awqaf organisations are Islamic not-for-profit entities with a wide diversity of structures
and purposes. Their operations dovetail into all sectors of the economy and include a wide
range of industries including real estate, education, healthcare, social services and recreation.
They undertake a broad range of social, cultural and economic activities. They play a significant
role especially in areas where public services are insufficient and where the private sector
does not find it profitable to invest.

2 Cizakca, Murat “Awqaf in history and its implication for modern Islamic economies” Islamic Studies, Vol 6 No. 1 Nov 1998, P2.
3 Sheikh Mohammad Abu Zahra awqaf lectures “Muhadarat fi I-waqf” p5, 2" edition, Dar-ul Fikr Al-Arabi.
4 Ahmad, Habib, “Legal Environment and nonprofit sector: Implications for growth of awgaf institutions” IRTI/IDB P.3.

— 300 —



Dr. M. Hisham DAFTERDAR

Awqaf organizations are not part of government although many perform a public
service. They ease the pressure on the public purse and can stimulate the economy in times
of economic downturn. Being an awgaf foundation does not necessarily mean being small.
A considerable number of them are large-scale organisations with cross-border operations,
controlling substantial assets, and employing significant number of people.

4, Legal status and ownership of awqaf

The concept of ownership in awqaf can be quite complex and somewhat confused. There
are differences among the four schools of Islamic jurisprudence (mazhabs) on who owns the
wagqf assets. The Shafeis, argue that ownership of awqaf belongs to God and what appears
to be human ownership is in fact a matter of trusteeship. The Hanafis and Hanbalis view that
the waqf belongs to the beneficiaries although their ownership is not complete in the sense
that they ‘own’ only the benefit or usufruct of the property but cannot dispose of it or use it
in any way different from what was decreed by the wagqif (founder of the waqf). Maliki jurists
are of the view that a waqf remains in the ownership of the wagif and is inherited by his/her
legal heirs.> Thus the Malikis do not insist on the perpetuity of the waqf like the Shafeis, Hanafis
and Hanbalis. 1bn Arafa, a Maliki scholar defines perpetuity “as long as the property lasts” to
include such perishable assets as orchards, livestock, items of furniture and mobile assets.

In Shia Islam, the Ja’fari school, also known as “Imami Shi’ites” and “Twelver Shi’ites” which
comprises the overwhelming majority of Shi'ites today, has similar views as the Shafeis in
respect of the ownership of awgaf, upholding the general rule of “alienating the asset and
expending the usufruct”. However, the Ja'fari school uses ‘agl” “intellect” instead of ‘giyas’
(deductive analogy) in the Sunni schools, which gives Shi‘ite jurists more flexibility when
establishing Islamic laws.

The term “waqgf” implies a distinct legal entity that usually has an indefinite life span. The
fact that a waqgf outlives the wagqif, the mutawalli and the beneficiary, it has a separate and
independent personality “thimmah” of its own. This is akin to the concept of the continuing
legal entity which was developed in the west over the last three centuries. The waqgf, however,
differs from the corporate entity by virtue of its moral responsibility. While there is general
agreement on the legal status of a corporation, there is no such agreement about its moral
status. Corporations do not have a body or a soul; people act on their behalf, and may not be
held personally responsible for actions on behalf of a corporation. On the other hand, in an
awqaf organization,a more holisticintegration of all stakeholders and a strong ethical doctrine
of “personal supervision” guide people’s behavior. The waqf is perceived as a sacred trust and
there is no separation between its legality and morality. While a corporate entity can dispose
of its assets and can be imminently terminated by its shareholders, the waqf is protected by a
series of Shariah rulings which ensure its irrevocability, alienability and perpetuity. Even if the
original purpose of the waqf ceases to exist, the benefit can be assigned to another charitable
purpose and the property remains in the domain of the wadf.

5 Al Dardir, Al Sharh al Kabir, Al Dusuki Vol 4, p79.
6  Kahf, Monzer, “Towards the revival of awgaf: A few fighi issues to reconsider” 1999, P 1-4.
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The dispute among jurists on the principle of perpetuity versus temporality of the waqf
is mainly a matter of jjtihad [legal interpretation] and is incidental to the noble objective of
‘birr’ (donating for a benevolent purpose). There are, however, mechanisms by which some
perishable or short-lived assets can be held in perpetuity. For example, biological assets such
as farm animals, crops and orchards are self-generating and regenerating assets. There are
also methods by which inanimate assets can be renewed or replaced by proper provisioning.
According to Sheikh Zarqa“everything in waqf is subject to ijtihad and there is no single ruling
in it that gained unanimity except that the waqf purpose must be benevolent (birr)"’

5. Family awqaf

Some of the earliest awqaf were founded for the benefit of the poor members of the
family.® Later on, family waqgfs (wagf ahli) were established for mundane reasons such as to
protect a property from falling into the wrong hands or to reduce its exposure to risks such
as confiscation by the state or claims by intransigent creditors and rapacious predators.’ The
wagqf was also used as an instrument to protect the property from the owners themselves
in matters arising — in some cases - from their personal affairs. As a waqf, the property is
inalienable and therefore cannot be sold or pledged as collateral. From a legal point of view,
the beneficiaries of the family waqgf are family members who are regarded as ‘objects’ having
only a‘contingent’interest in relation to the waqf property.

The family waqf lost its innocence in the early 16" century as many family awgaf were
created as testamentary trusts, arising upon the death of the founder. Some of these waqgfs
were designed to circumvent Islamic inheritance rules, by favouring the sons and depriving
the daughters or disentitling them upon marriage, or by distributing equally between males
and females in a way that would be prohibited under the Islamic laws of inheritance.’® These
testaments had a particularly negative impact on the family unity and cast a shadow over the
waqf’s utility as a family wealth management tool, as they gave rise to disputes that brought
them under heavy attack in several Muslim countries. Some countries enacted laws that
dissolved existing family awqaf and prevented establishing new ones as happened in Egypt,
Syria and Lebanon where family awqaf properties were quarantined as inherited assets and
then liquidated and/or distributed to the beneficiaries according to Shariah inheritance rules
or the intestacy laws of the country."

The dissolution of family awqaf in some countries is attributed to many factors including
the exponential increase in the number of beneficiaries after few generations to the point
where the benefit accruing to an individual becomes insignificant; breakdown of the

7 Zarqa, Sheikh Mustafa “Ahkam Al Waqf” University of Damascus Press (1947) P10-15.

The creation of family wagfs was encouraged by the Prophet (pbuh) in many hadiths. For examples of family waqfs by the companions
of the Prophet (pbuh) see Al-Khassaf “Ahkam Al-Awqaf” p 8-17.

9 Cizakca, M (1998), “Awgaf in history and its implication for modern Islamic economies” Islamic economic studies Vol 6 P51
10 Wynen, Thomas, Supra note (43) at 165.

11 Egyptian Law No. 180 September 1952 amending existing Law of Wagf Article 3; Syrian Legislative Decree No. 76
amended by Leg. Decree No. 97 of Nov. 26, 1949; Lebanese Law of Dhurri Wagf, March 1947, Article 13.
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relationships among family members; disputes arising between the beneficiaries and the
mutawallis; and the conflicts of interest arising from mutawallis who are also beneficiaries of
the waqgf they control, and consider their role as a right that can be passed on to heirs as part
of their estate.

6. Regulating awqaf - historical perspective

Throughout Islamic history, governments considered awqaf as a national resource and
tried to bring it under state control. The first attempt by the state to control awqaf took place
in Egypt during the period of Mamluk rulers (1250-1517). This was strongly objected to by
Muslim scholars that it was quickly withdrawn. The change came with the Ottomans (1281-
1918) who in the early nineteenth century enacted laws for awqgaf and established a special
ministry to oversee awqaf affairs. The most important of these laws was the waqf law of 1863
which regulated the registration, control and management of waqf properties. This law came
as a sweeping reform to the prevailing chaos and rogue behaviour of some mutawallis in
managing awqaf.

During the first half of the twentieth century many Muslim countries issued awqaf laws
which were based on the Ottoman laws; and by the second half of the twentieth century,
most Arab and Muslim countries had gained their independence and enacted new laws
that put awqaf under government control.”? They established ministries and directorates as
government agencies to manage awqaf as a public sector instrumentality. Thus awqaf fell into
the hands of the state which covered its administrative expenses from the general budget
which gave the government the right of control. However, the degree of control varied from
one country to another.”

In Egypt, awqaf land accounted for one quarter of the agricultural area of the country
when Mohammad Ali Pasha (1805-1848), in the process of building the modern state brought
awqaf under state control.' The state’s control of awqaf land continued until Nasser in 1952
nationalised them as part of the policy of land reform. Large areas of awqaf land were also
nationalised in Algeria, Syria, Tunisia, Turkey and Palestine. The nationalisation of awgaf land
and the transfer of responsibility from private mutawallis to ministries of awgaf meant the
demise of the independent identity of the waqf institution and endorsed the waqgf as an
instrument of government policy."

The government’s control of awqaf has led to a significant decline of the sector to the
point where awqaf’s role as a welfare mechanism was reduced to the point that it became
a burden on the public purse. In recent years, many Muslim countries embarked on
reforming the administration of awqaf by separating the custody function from awqaf asset

12 Awaqaf laws were enacted in Egypt and Jordan in 1946, Lebanon in 1947, Tunisia in 1956. Iraq in 1959. India in 195, Malaysia in
1956, Pakistan in 1979.

13 Lane, Jan-Erik and Redissi, Hamadi :"Religion and Politics: Islam and Muslim Civilisation” Second edition, Ashgate Publishing Co. P
101-102.

14 Kahf, Monzer: “The role of waqf in improving the Ummah welfare” P 8.
15 Ibid P 14.
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management by establishing separate entities to develop and manage awqaf properties.
They recognised that the waqgf has a separate personality ‘thimmah’ and that awgaf funds
are not to be commingled with public funds. Egypt in 1971 established the “Egyptian Awqaf
Authority” to take over the management of awgaf properties from the Ministry of Awgaf. In
Sudan, the “Federal Corporation of Awgaf” was established in 1987. Kuwait in 1993, founded
“Awqaf Public Foundation”. In Jordan, the Ministry of Awqaf, Islamic Affairs and Holy Places
established “Awqaf Properties Investment Corporation” In Malaysia, at the federal level, the
Prime Minister’s Department in March 2004 established the Department for Awqaf, Zakat and
Hajj (JAWHAR) to coordinate the activities of the states’ religious councils in matters relating
to awqaf development. The latest is the establishment of “Qatar Awgaf Authority” in 2007
to take over the activities of the former Awgaf Department at Ministry of Awqaf and Islamic
Affairs.

In Iran, the ‘Waqf and Charity Organisation’ (WCO) was established in 1984 as the official
body under the Ministry of Culture and Islamic Guidance to oversee, promote, manage and
carry out activities and projects that are founded as awgaf. The investment and operating
arm of WCO is Iran’s Endowment Fund (IEF), whose objectives are to develop, revive, expand,
reconstruct and rehabilitate awqaf properties, and provide social assistance as directed by the
Waqf and Charity Organisation.’®

In non-Muslim countries, Muslim communities administer their awqaf properties in
accordance with the trust and foundations laws of the country. Many of these laws were
inspired from the Islamic waqgf system. Muslim communities in these countries establish their
awgaf foundations as non-profit organisations that hold titles to waqf properties.

7. Custody and management of awqaf

In principle, the wagif through a deed determines the objectives of the waqf and its
management and succession processes. The waqf manager or trustee (mutawalli/nazir) holds
the title of the waqgf property, exercises legal control and is bound by fiduciary responsibility
and moral obligation to protect and administer the waqf for the benefit of the beneficiaries
in accordance with the terms of the waqf deed. Mutawallis are expected to comply with both
the letter and spirit of the waqf condition. The importance of the conditions of the wagqif is
indicated by the often quoted maxim:“The conditions of the wagif have the same legal weight
as the edicts of the legislator”. However, some flexibility is afforded through the differences of
the schools of jurisprudence. Abu Hanifah, for example, allows changing the conditions of the
wagqif if there is an overriding public benefit (maslaha amma), or when the beneficiaries or the
purpose of the waqgf come to an end.”

The authority of mutawallis to act and make decisions on behalf of the waqf carries an
immense responsibility and their duties are wider and more onerous than they were assumed

16 Kilani, Amjad “An overview on Awqaf and the Waqf laws in the Islamic Republic of Iran” (In Arabic), Published by ‘Waqf and Charity
Organisation of Iran” 1383H, P 33-42.

17 Zaki, Eissa “A summary of waqf regulations” Kuwait Awgaf Public Foundation, Department of Studies & external Relations 2006AD-
1427AH, P 7-9.
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tobe. Astrustees, mutawallis have the primary responsibility for prudent management of assets
in their custody. As such, mutawallis are expected to have a certain level of business skills and
investmentknowledge to supporttheirrolein monitoring the safety and performance of assets
under their control. However, because of the nature of awqaf, its religious message and social
application, it seems logical that those who are entrusted with the custody and management
of awqaf properties are more religiously conscious and therefore employ their faith when
managing. But the operating environment is rapidly changing and as a consequence the role
of the mutawallis is also changing. Mutawallis are not only required to act in good faith for the
best outcomes for the wagf, but also to be seen acting diligently and ethically, and build trust
among those they deal with. Due to the unscrupulous behaviour of some mutawallis awqaf
had lost much of the respect and trust of the community. Mutawallis have to overcome image
problems. They need to develop behavioural characteristics and bring awgaf management
into line with community expectation, in order to change the traditional image as persons
who insular, ignorant, sceptical and as much a business risk as being concerned only with the
social aspects of the waqf. Mutawallis have the responsibility to safeguard and grow assets in
their custody and produce returns rendering it harder to act solely on their beliefs.

8. Enabling legal environment

One of the major impediments for the development and growth of awgaf is the lack of
constructive legal and regulatory environment. Without a good sustainable environment, it is
difficult to develop an industry. Awgaf is an economic sector built on voluntary contribution
of assets and on mostly voluntary contribution of services. Therefore, the regulatory
environment should foster public confidence in the waqf, encourage donors, and promote
ethical and proactive behaviour of employees, volunteers and mutawallis. Donors usually are
generous and feel more comfortable with organisations whose operations are governed by
clear and applicable standards of accountability and transparency. Also, financiers are more
willing to provide capital for projects of organisations that adopt best practices of corporate
governance.'®

Unlike commercial corporations, the services delivered by awqaf may often be intangible
and difficult to measure. Companies have clear delineations about shareholders, with all
reporting geared towards profits. The position is not so simple for awqaf organisations.
Regulated mainly by Shariah and restricted by wagif conditions, many awqaf foundations
consider regulatory and compliance issues of corporate governance as costly and unnecessary
administrative burdens. Unlike commercial corporations, staff in an awgaf foundation is
comprised of low-paid professionals or volunteers who have chosen to work in awgaf for less
tangible rewards. Their loyalty is more to the cause of the waqf than to the organisational
entity. They are mainly concerned with the social aspects and pay little attention to financial
efficiency or accountability. They claim that by legislating what is effectively an issue of faith,
the very fabric of awqaf will be undermined.

18 Q’Halloran, Kerry “Creating an Enabling Environment for Private Philanthropy: the Role of Charity Law in Northern Ireland” The
International Journal of Not-for-Profit Law Volume 1, Issue 3, March 1999.

- 305 —



Legal Issues Related to Endowment Awqaf Institutions

Strategy formulation in an awqaf foundation can be subject to a unique and complex set
of influences. What is deemed to be appropriate strategy will be conditioned by concern not
to violate the conditions of the wagif, the wishes of the donors and the legal environment.
The concerns of non-beneficiary stakeholders should also form part of awqaf foundations’
responsibilities and as such mutawallis should have the duty to act in the interest of the entire
community. These days no organisation is immune to public scrutiny, not even a shelter or
an orphanage that does not have a blemish to its name. Therefore the impact of awqaf’s
performance on the community must be positive and the organisation must be seen to be
operating in compliance with community standards and expectations.

The major challenge faced by awqaf is ensuring that the massive treasure of awqaf
is preserved, developed, continues to grow and contribute to the social and economic
development of the Ummah. This can be met only by creating an enabling legal environment
- one that creates a level playing field for awqaf managers and causes them to be transparent
and accountable and enables them to strengthen their operational undertakings in order to
fulfill their obligations to donors, beneficiaries and all other stakeholders.

9. Flexible and efficient awqaf law

Awaqaf is a global sector and many awgaf organisations have international presence acting
as trustees and custodians (mutawallis) of a plethora of assets, cash flows and cross-border
investments, operating across multiple jurisdictions with different legal systems, regulatory
requirements and cultural norms. It is not rare to find a waqf property in one country and
the beneficiaries in another while the waqf organizational entity is based in a third country.”
Thus, a waqgf may fall under different jurisdictions depending upon the type of connection
to the jurisdiction: the connection of the awqaf organisation to the jurisdiction, i.e., where
the foundation was establish; the connection of the waqf asset to the jurisdiction, i.e., where
the asset is located; and the connection of the beneficiaries to the jurisdiction, i.e. where the
beneficiaries reside.

In a globalised environment, a waqf has a much broader exposure than it does
domestically. The same waqgf may be subject to different laws depending upon the type and
degree of connection to the jurisdiction. Awqaf are regulated by the country’s local awqgaf
law, if there is one, or are subject to laws which are designed for other sectors. In general, the
existing awgaf laws are not written to operational requirements. They mainly define the rules
of overseeing the waqf and the relationships among stakeholders, but fall short of addressing
the developmental needs of the sector. On the other hand, regulating awqaf by applying
other laws puts the sector at a disadvantage inasmuch as the sector’s specific requirements
may not be served by such laws. The harmonisation of awqaf laws across national boundaries
is essential for the development and growth of the sector. What is needed is a unified awqaf
law that applies across countries. However, there is no unanimous agreement on developing
awqaf laws with global application. The states have powers, rights and privileges to enact their

19 Awaqaf organisations with cross-border investments and beneficiaries include World Assembly of Muslim Youth (WAMY), OIC
Solidarity Fund, Islamic Daawa Organisation, Sharjah Awqaf General Trust and Kuwait Awgaf Public Foundation.
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laws. Many jurisdictions consider that their existing waqf laws are adequate for regulating
their awqgaf; and what may be applicable to one country may not be to the next.

To be acceptable internationally, the global awqaf law should provide only the conceptual
framework and should be broadly stated to allow individual governments to modify it taking
into account the legal code, the social structure, the ethnic composition and the particular
needs and circumstances of the country. The global ideal awgaf law should be a principle-
based framework that provides an authoritative benchmark for awqaf organisations across
jurisdictions. The intention is not to substitute a local law by another or to morph all the
different national awqaf laws into one global law. A model international awgaf law should give
a strong but flexible legislative framework to facilitate its worldwide use. If it is too strict or too
detailed, then it will be met with less satisfaction and more resistance. It should be designed to
appropriately regulate the sector and create incentives for it to expand. Like the ‘corporations
act’in common law countries, the awgaf law should have a system of replaceable rules, so
that awqaf organisations can design their by-laws to fit their needs and circumstances more
closely. Hence, the content of the legal rules should not be determined simply by the wording
of a text, but ultimately by legal practice and coherence guided by the principles of Shariah.
From a juridical point of view, the awqaf law should be interpreted less strictly than other laws
and more attention should be given to the intent of the law than its formal expression.

A number of mechanisms exist to deal with these challenges, including a global code
for ethical behaviour, international treaties and multilateral agreements. However, the main
difficulty is that there is no “global sovereignty” to push along such a process. Self-regulation
is another possible solution. The sector shows great concern for ethics based on fundamental
values such as honesty, integrity, fairness, trust, commitment, compassion and responsibility.
These values are especially important forawqaf as itis through this sector where social impacts
are more visible. While standard regulations serve as a model of how awgaf organisations
should operate, in these areas awqaf organisations are better placed to regulate their own
activities, and can produce more social cooperation and better economic outcomes than any
government-mandated rules.

10. Corporate governance

A key issue to awqaf is the need to maintain trust between the waqf organization and
its stakeholders. In awqgaf, good corporate governance involves more than compliance with
standards of transparency and reporting. It is the assurance that assets and resources are
managed in the interests not only of the beneficiary groups but of all stakeholders.

The lack of uniformity in reporting and the failure of many awqaf organisations to
produce financial reports, limits their accountability to the wagifs, to beneficiaries, and other
stakeholders. Most awqaf organisations design their annual reports to be used as public
relations tools to present themselves to as an attractive entity for donors’ funds. This type
of reporting is largely unregulated leading to problems of comparability and reliability.
Confusion, uncertainty and sometimes unscrupulousness are perceived in the texture of
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awqaf organisations. Therefore, in order to correct this image and to bridge awqaf culture of
philanthropy and issues of organisational management, a suite of internationally recognised
standards of corporate governance must be established.

The establishment of sector-specific standards requires time to evolve, and for awqaf
the setting of standards faces higher hurdles. Based on fundamental social values, awqgaf
governance standards should consider the legal, ethical and human issues and deal with
how awqaf organisations should act to be transparent and accountable in their program
operations, asset and resource management, fund raising, financial management, and non-
financial performance.

Contrary to popular belief, awqaf organisations have many similarities to private sector
corporations. In some ways, it seems like there is very little difference to the corporate world -
assets need to be managed, revenues to be earned, bills to be paid and reports to be made. They
also undertake a wide range of activities such as investment, project management, fund raising
and maintenance of key banking relationships. The private sector offers a very effective model
of corporate governance, and there is greater recognition for the accountability tools used in the
corporate world. The private sector is better regulated, leading to more discipline, risk-awareness,
and sustainability assurance. Awgaf may adopt some of the private sector concepts of corporate
governance and apply some of its commercial principles and benchmarks. For example, awqaf, as
an endeavour thatlooks beyond profit motives to social good, can use result-based accountability
as its evaluation framework to measure the impact of its social programs on beneficiaries and
communities.? Awgaf may also proclaim the guiding principles of the‘Donor Bill of Rights'which
was created by the Association of Fund Raising Professionals (AFP) and endorsed by numerous
charity and non-profit organisations throughout the world.

Corporate governance standards may initially be introduced as a‘good practice guide’ for
awqaf.The‘Guide’can be a designed as a working tool for mutawallis to improve accountability,
transparency and waqgf management. It might include provisions covering qualifications,
appointment and responsibilities of awqaf mutawallis, such as administering wagf deeds
and the conditions of the wagif, remuneration and management fees and procedures to be
followed for allocating contributions and procedures that help ensure that awgaf assets are
invested with due care, skill and diligence. To be effective, these standards should be given
the force of law, such that breaching the standards is a breach of the law.

The perpetuity of the waqf createsissues of trusteeship succession and highlights the need for
the corporate mutawalli. A wagf foundation, as an incorporated entity, has an indefinite life and a
distinct patrimony independent of its founders. While a wagf can be managed by an individual, a
corporate structure has obvious advantages. The foundation structure allows the segregation of
duties and allocation of responsibilities according to areas of specialisation. A board of directors
overseeing the waqf would be more able to enhance welfare of the target groups.?’

20 Mark Friedman “Results-based Accountability Framework” http://www.unitedwaydm.org/UserDocs/28-_RBA_description.pdf.

21 Habib Ahmad “Role of Zakah and Awgaf in Poverty Alleviation” Occasional Paper 8, p.17 IDB/Islamic Research & Training Institute
2004.
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The corporate structure underlines the need for licensing regulations where mutawallis
or waqf administrators need to be certified and licensed. The certification of mutawallis sets
a process that will see standards of appropriate qualification and personal competence to
ensure that awqaf mutawallis possess the highest level of transparency, accountability and
professionalism. Just as company law provides that listed companies appoint an auditor,
awgaf governance laws should also make it mandatory for awqaf organizations to be audited.
Such audits should ensure compliance with Shariah, the rulings (fatawi) of the Figh Academy,
AAOIFI auditing standards®?, the conditions of the wagif and all matters relating to the waqf. A
perceived conflict between the mutawalli and his obligations to the waqf or non-compliance
with any of the regulations should lead to revoking of the mutawalli’s license.?

11. Issues of sustainability and profitability of awqaf

Sustainability is not anything new for awqaf. It's a term that pools together a number of
activities that awqgaf has been practicing for the last 1400 years. Like all organizations, awqaf
have to generate revenues to fund their operations. Foundations need to generate sufficient
cash from the assets in custody, or appeal to donors who may have their own particular view
of what objectives and services that the organisation should be providing. Nevertheless,
donations are uncertain and unpredictable and as a result of lingering financial crises and the
mounting pressure on charities to declare their funding sources, corporations and individuals
are now giving less. Many awqaf foundations have reported that there has been noticeable
reduction in donor funds and are having difficulty in achieving financial sustainability. Many
are finding it necessary to expand their revenue base to include steadier forms of income from
commercial activity and investments. Their social work is getting more intimately enmeshed
with the pursuit of business interests. This spills over into the increasingly competitive
environment where awgaf have to compete in the marketplace with the commercial sector.
These endeavours raise concerns about the impact of such activities on the social mission of
the foundation.

Thereis afundamental difference between awqaf and the commercial world in calculating
the consequences of business decisions. In companies, decisions are justified in terms of their
short term effect on profitability and shareholder value. While in awqaf, business decisions are
commonly considered good if they achieve long term benefits for their beneficiaries.

Awqaf organisations have different purposes and processes for generating revenues.
Their commercial activities are usually complementary pertaining mainly to the maintenance
and utilization of the awqaf properties as well as other economic activities to generate
income that may be utilised for the achievement of their goals. Profitability is not their main
credo and their ultimate goal is not financial. Their obligation for asset protection and custody
emphasises ongoing viability rather than the pursuit of short-term profit maximisation.

22 Accounting and Audting Organisation for Islamic Banks and Financial Institution — Auditing Standards for Islamic financial institutions.

23 Al Dardir, Al Sharh al Kabir, Ali Khalil Vol 4, p88 - An awqaf mutawalli can be removed by a judge if he is disqualified for any of these
reasons.
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Awqaf stakeholders include donors, wagqifs, mutawallis, beneficiaries, clients, employees,
volunteers and government. Each of these groups consists of individuals of diverse nationality,
culture, age, education and socio-economic status. Such groups will have different values,
interests, goals and perceptions of acceptable performance. In responding to this list of
stakeholders, awqaf organisations may face a problem of balancing financing and operational
objectives. The financial objectives can be readily expressed in quantitative terms, while
operational objectives are more conventionally expressed in qualitative terms. There is the
risk of overemphasising the financial objectives at the expense of the operational objectives,
thereby inducing a form of role-reversal where operational objectives support financial
objectives, rather than the financial objectives support the organisation’s operational
objectives. Thus awqaf foundations must seek a balance between being financially efficient
and socially effective. There is little use in being a highly cost efficient operation if the
foundation is proving to be ineffective in delivering successful outcomes in operational terms.
Likewise, an awgaf foundation that is highly effective in meeting its operational objectives,
but which is inefficient financially soon finds itself unable to continue delivering services as
its resources drain to critical levels.

The dichotomy between sustainability and profitability is false. There is a misconception
among some that because an organisation is a waqf, it should not seek profits. Some
stakeholders believe that awqaf foundations should break even or distribute the surplus if
there is one. Thus, the waqf is seen as a flow-through entity that is a conduit of income to
beneficiaries and not a receptacle to accumulate it.>* Responsible awqaf organisations take a
long term view when investing. They make investments that may not necessarily yield short-
term profit but that stand them in good stead to realise their mission well into the future.
The main difference between awqaf and the private sector is that in the corporate world,
surplus is used to create individual wealth. In awqaf, the surplus is used to accomplish a
mission. Achieving financial sustainability is a goal that all awqaf orgnisations should strive
for. Imagine, for example, an orphanage operated by a waqf foundation. If it does not have
any surplus funds to meet ongoing operating and future capital costs, the orphanage may
be forced to close down. The inability to access any surplus funds from its own reserves may
result in the withdrawal of much needed community service.

12. Policy implication

With the rise of popular movements like “human rights” and “economic equality”,
governments in Muslim countries assumed direct responsibility for the welfare of their citizens
and the role of awqaf was marginalised. However, in spite of government’s control, awqgaf
remained more firmly tied to society than to the state. Government’s welfare programs have
been unable to serve efficiently all of the social needs, especially the delivery of speedy aid
and humanitarian support to vulnerable groups who perceived government’s actions with a
lot of dissatisfaction and suspicion. On the other hand, faith-based charity institutions such

24 Flow-through entities, also known as pass-through entities or ‘fiscally transparent entities’, are legal entities where income ‘flows
through’ to beneficiaries.
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as waqgf and zakah enjoy a higher degree of popular trust having grassroot knowledge and
much better access to people in need of support than any government agency. Being an
act of worship, the practice of waqgf as a voluntary act of benevolence gave the sector public
support that contributed to a large degree in shaping its independence. %

Given the apparent support for awqaf at the local and national levels, the sector needs
not operate at the periphery of socio-economic activity, but should rather be mainstreamed
within the state’s legal, social and economic systems. The waqgf has relations with all areas of
social and economic development such as housing, employment, social amenities, investment
and commercial activity at zero cost to the state. Therefore, a great deal of thought should go
into government policies which impact on the awqaf as it intersects with other sectors of the
economy. It is imperative that the impact of any policy of government on awqaf should not
hinder the sector’s investment and its capacity to grow. Policies which restrict free cash flow
could affect awqaf’s capacity to be of service to its beneficiaries and ultimately to government.

Awgafis abusiness sector, albeit not-for-profit,and despite its role as a welfare mechanism,
or perhaps because of it, the awgaf sector appears to have an edge over other sectors. The
sector is regarded as relatively resilient and recession proof. Awqaf organisations are resistant
to market forces because their assets are donated and have access to free funds and services.
They have low overheads and enjoy tax concessions. They can turn social projects into cash-
flow projects, and exercise considerable discretion in their operations. Yet, because of awqaf’s
private and usually esoteric nature, and lack of certainty about how they are governed and
regulated, the sector appears to work in isolation from other sectors.

Historically,awqaf development has been acontention between open market competition
and protectionism. Lately, awqaf is getting more attention from both the public and the
private sectors. Awqaf organisations are now competing commercially in a wide range of
business activities such as real estate, healthcare, trade, industry and agriculture. As awqaf
organisations are entering into various types of partnerships with the private sector, disputes
are likely to arise and frustrate such arrangements. Awqaf’s investments are more about social
and cultural values than about financial returns. There were also reports of some for-profit
enterprises being established as charitable waqfs in order to benefit from the privileges and
tax concessions granted to foundations, doing some charity work to cover up their objectives.
With such dubious actions, the result is often confusion, uncertainty, dissension, and in some
cases conflict particularly in the area of “business versus charity”.

Legal reforms concerning awgaf have loomed large in comparative studies of law and
society. Enacting an awqaf law will invariably involve striking a balance between protecting
awqaf assets, developing the sector, maintaining equitable relationship with other sectors
and examining the effect of other laws on awqaf. In an economic, social and governance
context, the law should assist in restoring faith in awgaf and in creating a more efficient sector.

25 Bello, Dogarawa Ahmad: “Poverty alleviation through zakah and waqf institutions, A case study for the Muslim Umma
in Ghana”. MPRA Paper No. 23191, posted 10. June 2010 13:38 UTC.
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There are concerns about extending regulatory control across countries. Applying the
same rules to control foundations under different jurisdictions is always a challenge from
an enforcement point of view. One set of international standards for awgaf, such as the
International Reporting Financial standards (IFRS) for accounting or Basel Il for banking,
is for the most part a good thing, ultimately creating more efficient sector. But it must be
recognised that different circumstances and disparate cultures exist in different countries and
that each country may have to do its own thing in terms of the form of its awqaf standards. As
the international standards gain acceptance, governments will be motivated to adopt them
as their national standards in regulating awqaf organisations operating in and from their
territories.

13. Concluding remarks

Awqaf institutions are effective organisations for the socio-economic, cultural and
religious development of a country. They have no direct political involvement, although they
exercise considerable influence on the country’s political and social life. The development of
the awqaf sector is on the national agenda of many Muslim countries as a strategy to boost
the economy and complement government’s social programs.

One of the most critical problems facing the efforts to develop the awqaf sector is the
widespread lack of regulations prescribing acceptable norms of corporate governance. As
charitable institutions, awqaf foundations are perceived to lack the organisational discipline
of for-profit corporations. This has resulted in a very slow pace of developing awqaf properties,
hence the reason we see many awgaf properties often in prime locations remaining vacant,
under-developed, or under-utilised. Some were even lost due to squatting, encroachment or
sheer neglect.

The issue of corporate governance is central to the idea of ‘sustainable development.
Awgaf must be transparent and accountable in respect of their funding and operations.
Today, awqaf foundations have a broad business focus. They are taking responsibility for a
wider range of activities in the commercial, industrial, agricultural and services sectors. Areas
where guidance is required include institutional, legal and regulatory disciplines. This entails
the skilling and empowerment of mutawallis and managers to be effective gate keepers
and responsible stewards of the assets under their control, and to enable them to charter the
continued growth of their organisations.

The renewed interest in awqaf offers an opportunity to learn from the mistakes of the
past and to construct a modern legal and regulatory framework.There will be a lot of footwork
in putting an international awgaf law into practice. There needs to be cooperation among
regulatorstodevelopaglobalawqaflawthatrationaliseslegislationamongjurisdictions.lslamic
regulatory and standards setting bodies of the Islamic financing industry should embark on a
comprehensive study of awqaf. The collaboration of institutions like the Islamic Figh Academy,
Islamic Financial Services Board (IFSB) and Accounting and Auditing Organisation for Islamic
Financial Institutions (AAOIFI), together with the Islamic Development Bank (IDB) and Islamic
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Research and Training Institute (IRTI) and other related parties, will make it possible for an
international awqaf law to evolve in a responsive and uncontroversial manner. Recognising
that awqaf foundations are non-profit entities holding valuable assets and providing essential
social services, the law should offer adequate protection for awqaf assets and to donors and
beneficiaries. The real reform agenda for awqaf is to have succinct, relevant, understandable
and implementable standards that optimise efficiency and effectiveness of the sector and the
knowledge, expertise and leadership of awqaf professionals.

With the right transparency, stability, long term planning and guidance, the prospects for
awgaf are great and the more we delay this important concept, the more the awqaf sector is
placed at disadvantage progress-wise.
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Dr. M. Hisham DAFTERDAR
QAF Holding - BAHREYN

1. Ozet

Vakiflar; 6nemli bir ekonomik sektérdiir. Bunun 6nemi; kontrol ettigi kitlesel varliklarindan,
onemli sosyal giderlerinden, calistirdiklari cok sayida insandan ve bazi tlkelerin GSYH’sinin
yuzde 10 ile 14 arasinda fark yaratacak sekilde ekonomiye sagladiklar 6nemli katkilarindan
kaynaklanir.26 Onemli ekonomik ciktisi ve sayisi, blyiklik acisindan bilyiime géstermesi ve
vakiflarin mal varliklarinin vakfedildigi kuruluslarin cesitliligi ile birlikte inan¢ odakli hayir
kurumu olarak vakiflar; hayirseverlerin ve Seriat bilim adamlarinin 6tesinde bir ilgi yaratmis
ve sektor sadece dini olarak gorilmekten ¢ikmistir. Odaklandigi alan daha da genisledikge
sektoriin aslinda bir sanayi oldugu ve giderek hiikiimetler ve diizenleyici kurullar tarafindan
daha fazla incelemeye maruz kalmaya basladiklari gtin gibi ortaya ¢cikmistir.

Sektériin blylklugu ve artan ekonomik énemi; islami finansman sanayisinin kanun
yapicilarinin ve standart belirleyicilerinin ciddi anlamda dikkatini cekmesini saglamistir. Vakif
kurumunu yenilestirmek ve ihmal egilimini tersine dondiirmek ve ayrica sosyal ve ekonomik
kalkinmadaki rolinu gelistirmek icin pek ¢ok sayida konu ele alinmalidir: Dlizenleyici cerceve
nasil calistirilmalidir? Diizenlemeler; vakiflarin gelistiriimesine ve yeni vakiflarin kurulmasina
yardimci olabilir mi veya bunu durdurabilir mi? Es bicimlilik mi gerekli? Ve bu nasil ise
yarayacaktir? Kurumsal yonetisim icin ideal model nedir? Is ve siyasi ortamla ilgili diger
Ozelliklerin ortaya ¢ikardigi parametreler icerisinde bu model ise yarar mi? Stirdirdlebilirlik
ve karhlik konusu nasil degerlendirilebilir ve stirdlrilebilir olmak icin vakiflarin kar amaci
gltmemesi mi gerekir? Vakiflarin kar amaci gliitmeyen sektor 6zelligi ile blylime ve karlilik
istemesi arasinda bir celiski gorlyor muyuz? Vakiflar ve isi kombine etmek kabul edilebilir
ozellikte midir? Bu etik midir ve paydaslari nasil etkileyecektir?

Vakiflar sektori ve yonetimi genellikle cok iyi anlasilmaz. Bu sorulara tam yanit verilmesi,
ancak bu sunum iceriginin ¢ok otesinde olmasina ragmen ilgilenmemiz icin 6nemli oldugu
ortaya cikan cok sayida konu vardir. Bu calisma; vakiflarin islami finansman enduistrisinin
ana damari ile entegre olmasi icin ilgili konulara odaklanacaktir. Calisma ayrica diizenleyici
kurullan, vakiflar ve tim vakif paydaslarini ilgilendiren hususlari ele alacaktir.

2. Girig

Vakif kurumu; Islami sosyo-ekonomik kalkinma modelinin (izerine insa edildigi temel
olan, Peygamber Efendimiz (s.a.v.) tarafindan tavsiye edilen bir siinnettir. islam medeniyetinin
bir o6zelligi olarak vakif tarihi; egitimden saglk hizmetlerine ve refaha kadar uzanan
sosyal hizmetler alaninda elde edilmis goze carpici basarilarla doludur. Vakiflar 6zellikle
fakirlere olmak Uzere genel anlamda tim topluma hizmet etmistir. Vakiflar ayrica ¢evrenin

26 Khan, Fahim “Fakirligin azaltiimasi stratejilerinde inang tabanl kurumlarin (Zekat ve Evkaf) entegre edilmesi” islami Aragtirma &
Egitim Kurumu (IRTI/IDB) P.14 Ayrica John Hopkins University “GSYIH’e kar amaci giitmeyen katki” siirimiine de bakiniz. http://
www.jhu.edu/news/home07/sep07/gdp.html.
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korunmasina, hayvanlar ve bitkilerin korunmasina katkida bulunmustur. Camiler, buyuk
hastaneler, Universiteler, kutliphaneler ve muzeler, hayvan korunaklari ve ibadethaneler
vakif olarak kuruldu. Ancak bu basarilara ragmen vakiflar tarihi; calkantili olaylarla da
doludur. Ylzyillar boyunca hikimetler; vakiflari kamu malki ve ulusal varhigin bir parcasi
olarak dustinmus, bu kurumu cesitli derecelerde kontrol altinda tutmuslardir. Hikiimetlerin
uyguladigi kontrol; sadece daha az sayida yeni vakif kurulmasina degil ayni zamanda biiyik
vakif toprak alanlarinin kamulastirilmasina da yol acacak sekilde vakif sistemini olumsuz
yonde etkilemistir.?’ Ayrica finansman alaninda gortlen hileler ve bazi vakif yoneticilerinin
yolsuzlugu (mutevelliler / nazirlar) pek cogunun yeteri kadar gelistiriimemis veya onarimsiz
birakarak mulklerin kaybedilmesine ve kotiilesmesine yol agmis, vakiflarin gizli varhgr bayuk
oranda kullanilmamaya devam edilmistir.

Glnimuzde pek ¢ok Musliman Ulkesinde vakiflar; ekonomik biyimenin strliclsu
olarak amacini heniiz gerceklestirememistir. Biylimenin dniinde duran en bulyiik engellerden
bir tanesi; uygun yasal ortamin yetersizligidir. Hukuki reformlarin ve modernlestirilmis Seriat
tabanli modelin uygulanmasinin ve yonetisim cercevesinin vakiflarin gelismesini onleyen
engelleri kaldirmasi ve Ulke icin verimli blylme yaratmasi gereklidir.

3. Uciincii Sektor

Evkaf (tekili, vakif); islam’in sosyal olarak yararli gérdiiglii neden veya devam eden
hayirsever kurumu olarak (sadaka-i cariye) surekli bir gliven kapsaminda tutulmasi amaciyla
bagislanan, vasiyet olunan veya satin alinan varlik anlamina gelen Arapca bir kelimedir.?® Bu
streklilik durumu yillar boyunca Misliman toplulugunun buytk bir kismini gelistirmede
onemli rol oynayan bulyik oranda toplum varliginin birikmesine yol agmistir. Ekonomiye
sagladigi yansimasi olarak kar amaci glitmeyen bir kurum olan vakiflar; birinci sektor olarak
da bilinen hikimet sektoriinden ve ikinci sektor olarak 6zel sektorden ayrilan Gglnci sektor
olarak da bilinir hale gelmistir.?®

Vakif kuruluslari; cok cesitli yapilan ve hedefleri ile birlikte kar amaci giltmeyen
islami kuruslardir. Bu kuruluslarin etkinlikleri tiim ekonomi sektorleri ile ic ice gecmistir ve
gayrimenkul, egitim, saglik, toplumsal hizmetler ve eglence dahil olmak lzere ¢ok sayida
sanayi turi icermektedir. Cok genis sosyal, kilturel ve ekonomik etkinlikleri Ustlenirler.
Ozellikle kamu hizmetlerinin yetersiz oldugu alanlarda ve 6zel sektériin yatirim yapmayi karli
bulmadigi alanlarda 6nemli rol oynarlar.

Vakif kuruluslari; kamu hizmetleri gerceklestirmesine ragmen hikiimetin bir parcasi
degildir. Kamu butcesi Uzerindeki basinci azaltirlar ve ekonomik bunalim zamanlarinda
ekonomiyi tetikleyebilirler. Vakif olmak illaki de kiiglik olmak demek degildir. Cok fazla sayida
vakif; dnemli miktarda aktifi kontrol eden ve cok sayida insan calistiran sinir 6tesi faaliyetleri
olan buyuk dlcekli kuruluslardir.

27 Cizakca, Murat “Tarihte evkaf ve modern islami ekonomiler acisindan géstergeleri”” Islamic Studies, Cilt 6 No. 1 Nov 1998, P2,
28 Sheikh Mohammad Abu Zahra evkaf dersleri “Muhadarat fi I-waqf” 5, 2" baski, Dar-ul Fikr Al-Arabi,
29 Ahmad, Habib, “Yasal Gevre ve Kar Amaci Giitmeyen Sektor: Evkaf Kuruluglar icin Biiyume Gostergeleri” IRTI/IDB P.3,
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4. Yasal Durum ve Vakiflar Miilkiyeti

Vakiflar icerisindeki mulkiyet kavrami; oldukc¢a karmasik ve biraz da kafa karistiricidir. Vakif
aktiflerine sahip olankisiileilgiliislamictihat biliminde dért farkli okul (mezhep) bulunmaktadir.
Safi’ler, vakif mulkiyetinin Allah’a ait oldugunu ve insan miulkiyeti olarak goriinenin sadece
yeddi-eminlik oldugunui ileri stirerler. Hanefiler ve Hanbeliler; sadece vakfin kullanim hakkina
veya yararina sahip olmalarindan ancak bunu vakfedenin (vakif kurucusunun) karar verdiginin
disinda farkli tasarruf edemeyecek veya kullanamayacak olmalarindan dolayi yararlanicilar
vakfintam mdlkisahibiolmasabile vakfin o vakiftanyararlanankisilere ait oldugu gorisiindedir.
Maliki hukuk adamlari; vakiflarin vakfeden kisiye ait olarak kaldigi ve kendi yasal varisleri
tarafindan miras olarak alindig1 goriistindedir.*® Bundan dolayi Malikiler; Safiler, Hanefiler ve
Hanbeliler gibi vakiflarin stirekli olmasi gerektigi konusunda israr etmezler. Bir Maliki bilim
adami lbn Arafa; surekliligi; mulkiyetin, meyve bahceleri, ciftlik hayvanlari, mobilya parcalari
ve tasinabilir varliklari icerecek sekilde ‘ayakta kaldigi stirece’ seklinde tanimlar.?’

Sii islami'nda giiniimiizde biyik bir kisminin Siilerin meydana getirdigi Imami Shi’ites” ve
“Twelver Shi’ites” olarak da bilinen Caferi okulunun genel ‘aktifi yabancilastirma ve yararlanma
hakkini tiketme’ kuralini benimsemesinden dolayi Safilerin vakif mulkiyetine benzer vakif
mulkiyeti gorusleri vardir. Ancak Caferi okulu; Sunni okullarinda kullanilan ‘kiyas’ (¢ikarimsal
analoji) yerine ‘akln (akil) kullanmaktadir ve bu da islami kanunlari olustururken Sii hukuk
adamlarina daha fazla esneklik vermektedir.

‘Vakif’ kelimesi; genellikle sinirsiz dmri olan kendisine 6zgu yasal bir kurulusu ifade eder.
Vakfin‘vakiftan, mutevelliden ve yararlanicidan daha uzun siire yasamasindan dolayi kendisine
ait ayri ve bagimsiz kisilik anlamina gelen ‘thimmah’i vardir. Bu kavram son g ylz yildir Bati'da
gelistirilen ve devam etmekte olan yasal kisilik kavramina benzemektedir. Ancak vakif, ahlaki
sorumlulugundan dolayi kurumsal kisilikten ayrilir. Kurumun yasal durumu ile ilgili genel bir
anlasma varken ahlaki durumu ile ilgili béyle bir anlasma s6z konusu degildir. Kurumlarin
govdesi veya ruhu yoktur; kisiler kendi namlarina hareket ederler ve bir kurulus adina yaptigi
eylemlerden kisisel olarak sorumlu tutulmayabilirler. Ote yandan, vakif kurulusunda tiim
paydaslarin daha kutsal bir sekilde entegre olma gidusi ve gucli ‘kisisel gdzetim’ denilen
etik doktrin insanlarin davranislarina rehberlik etmektedir. Vakif, kutsal gliven olarak algilanir
ve bunun yasalligi ile ahlakliligi birbirinden ayiran bir ¢izgi yoktur. Kurumsal kisilik aktiflerini
imha edip tamamiyla paydaslar tarafindan feshedilebilirken vakif; geri alinamazligini, elden
¢ikarilamazligini ve sirekliligini saglayan bir dizi Seriat kurallari ile korunur. Vakfin ilk amaci
mevcudiyetini kaybetse bile fayda baska bir hayirsever amaca aktarilabilir ve muilkiyet vakfin
hikm altinda kalmaya devam eder.

Hukuk adamlarinin vakiflarin kalicihgr ile geciciligi ilkesi hakkindaki anlasmazliklari
esas olarak ictihattan (hukuki yorum) kaynaklanmaktadir ve yeni ‘iyilik’ hedefi (ylce
gonullik amaci ile bagis yapma) sonucu ortaya ¢itkmaktadir. Ancak 6lebilen veya kisa sureli
yasayabilen varliklarin strekliliginin saglanabildigi mekanizmalar s6z konusudur. Ornegin,
ciftlik hayvanlari, mahsuller ve meyve bahgeleri gibi biyolojik varliklar kendi kendilerini

30 Al Dardir, Al Sharh al Kabir, Al Dusuki Vol 4, p79.
31 Kahf, Monzer, “Evkafin canlanmasina dogru: yeniden disiintilmesi gereken birkag fikih konusu” 1999, P 1-4.
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olusturabilen ve Ureyebilen varliklardir. Ayrica cansiz varliklarin yenilenebilecegi ve yerine
yenilerinin getirilebilecegi yontemler de vardir. Seyh Zarqa'a gore ‘vakif icerisindeki her sey
ictihada tabidir ve vakif amacinin ytice gonullu (iyilik) olmasi disinda oy birligi ile kabul edilmis
tek bir kural yoktur.??

5. Aile Vakiflari

En erken vakiflardan bir kismi; ailenin fakir tyelerinin faydalanmasi amaci ile kuruldu.
Daha sonra aile vakiflari (wagf ahli); mulkiyeti yanlis kisilerin eline ge¢mesine karsi koruma
veya devlet tarafindan el konulmasi veya uzlagmasi zor olan alacakhlarin ve doymak bilmez
acgozlilerin 6ne surdugu iddialar gibi risklere maruz kalmasini azaltma gibi dinyevi
nedenlerle kuruldu.** Vakif ayrica mulkiyeti kendi kisisel isleri sonucunda ortaya ¢ikabilecek
sorunlarda miilkiyet sahiplerine karsi korumayacak bir ara¢ olarak da kullanildi. Bir vakif olarak,
mulkiyet elden cikarilamaz 6zelliktedir ve bundan dolayi satilamaz veya karsi teminat olarak
ipotek edilemez. Hukuki agidan bakildiginda aile vakfi yararlanicilari; vakif milkiyeti ile iligkili
‘rastlanti’ ¢cikari olan‘nesneler’ olarak gorulen aile tyeleridir.

Aile vakfi; kurucunun 6lmesitizerine vesayet trustlari olarak kuruldugu 16.ylzyil baslarinda
masumiyetini yitirdi. Bu vakiflarin bir kismi; erkek ¢cocuklarin lehine davranarak ve kiz cocuklari
mahrum ederek veya evlendikten sonra verilen haklari geri alarak veya islami miras kanunlari
kapsaminda yasaklanacak sekilde kadinlar ve erkekler arasinda esit paylagim yaparak islami
miras kurallarindan kagma amaciyla tasarlandi.*®* Bu vasiyetnameler; aile birligini olumsuz
yonde etkiledi ve aile varligi ydonetim araci olarak kullanilan vakif yarari tizerine golge dustirdQ,
pek cok Musliiman Ulkede ihtilaflarin artmasina sebebiyet verdi. Bazi Ulkeler; mevcut aile
vakiflarini tasfiye etmek icin kanunlar koydular ve aile vakiflarinin mulkinin miras birakilan
aktifler olarak karantinaya alindigi ve sonra Seriat miras kanunlarina gore ve ulkenin miras
kanunlari esas alinarak tasfiye edildigi ve / veya yararlanicilarina dagitildigi Misir'da, Suriye'de
ve Libnan'da oldugu gibi yenilerinin kurulmasini énlediler.?

Bazi Ulkelerde birkag¢ nesil sonra yararlanicilarin kat kat artmasi ile birlikte bir bireye
tahakkuk eden yararin O6nemsiz olmasi, aile Uyeleri arasindaki iliskilerin bozulmasi,
faydalanicilar ve mutevelliler arasinda ortaya ¢ikan anlasmazliklar ve kontrol ettikleri vakfin
ayni zamanda yararlanicisi statlisiinde olan miutevellilerden kaynaklanan ¢ikar ¢atismalari ve
ustlendikleri rolleri menkuliin bir parcasi olarak varislerine gececek bir hak olarak diistinmeleri
aile vakiflarinin ¢6ziilmesine neden olan problemler arasindadir.

32 Zarqa, Sheikh Mustafa “Ahkam Al Waqgf” University of Damascus Press (1947) P10-15.

33 Aile vakiflaninin kuruluguna; pek ¢ok hadiste Peygamber (SAV) tesvik etmistir. Muhammed’in (SAV) inanlarinin kurdugu aile vakiflan
oOrnekleri igin Al-Khassaf “Ahkam Al-Evkaf” s 8-17 bakiniz.

34 Cizakca, M (1998), “Tarihte evkaf ve modern islami ekonomiler agisindan gstergeleri’ islam ekonomisi aragtirmalar Cilt 6 P51
35 Wynen, Thomas, Supra not (43) at 165.

36 Misir Kanunu No. 180 Eylul 1952, mevcut Vakif Kanunu Madde 3’U degistirmistir; Suriye Mevzuat Karar No. 76, 26.
Kasim 1949 tarihli 97 nolu Kararname ile degistirildi; Libnan Dhurri Vakfi Kanunu, Mart 1947, Madde 13.
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6. Vakiflarin Diizenlenmesi - Tarihi Perspektif

islam tarih boyunca hiikiimetler vakiflari ulusal kaynak olarak diisiinmiis, bunu devlet
kontrolU altina sokmaya calismistir. Vakiflari kontrol etmek icin devlet tarafindan atilan ilk
adim; Memluk hakimiyeti doneminde Misir'da gerceklesti (1250 -1517). Bu adim Musliman
bilim adamlari tarafindan kesinlikle reddedildi ve hemen geri alindi. Degisiklik; on dokuzuncu
yuzyilinilk dénemlerinde vakiflaricin kanun cikaran ve vakifisleriniyonetmekicin 6zel bakanhk
kuran Osmanlilar (1281 — 1918) ile birlikte geldi. Bu kanunlarin en énemlisi; vakif mulklerinin
tescilini, kontrol edilmesini ve yonetilmesini dizenleyen 1863 tarihli vakif kanunuydu. Bu
kanun; vakiflarin yonetiminde yer alan bazi mutevellilerin uygunsuz davranislarini ve devam
eden karmasiklhiga ¢6ziime kavusturan bir reform olarak geldi.

Yirminci ylzyilin ilk baslarinda ¢ok sayida Musliman tlke Osmanli kanunlarini esas alan
vakiflar kanunlarini diizenledi; ve yirminci ylzyilin ikinci yarisina gelindiginde pek ¢ok Arap ve
Musliman Ulkeleri bagimsizliklarini elde etti ve vakiflari hiikimet kontrolu altina sokan yeni
kanunlar getirdi.3” Kamu sektori araci olarak vakiflari yonetecek hiikiimet kurumlari sifatiyla
bakanhklar ve middrlikler olusturdular. Boylece, vakif; hiikiimete kontrol hakki vermesine yol
acacak sekilde genel butceden idari giderlerini karsilayan devletin eline gecti. Ancak kontrol
derecesi tlkeden Ulkeye degisiklik gosterdi.®®

Misir'da vakif arazisi; modern eyaleti insa etme asamasinda Muhammed Ali Pasa
(1805-1848), vakiflari devlet kontroli altina soktugunda Ulkenin tarim alaninin ceyregini
olusturuyordu.** Devletin vakiflari kontrol etmesi; 1952 yilinda Nasser bunlari toprak
reformu politikasinin bir kismi olarak kamulastirincaya kadar devam etti. Genis vakif arazisi
alanlan ayrica Cezayir, Suriye, Tunus, Tirrkiye ve iran'da da kamulastirildi. Vakif arazisinin
kamulastirilmasi ve sorumlulugun 6zel mutevellilerden vakif bakanliklarina aktariimasi; vakif
kurulusunun bagimsiz kimliginin yok olmasi anlamina geldi ve vakfi, devlet politikasinin bir
araci haline getirdi.*°

Ulkenin vakiflar kontrol etmesi; vakif refah mekanizmasi roliiniin kamu ctizdanina bir yiik
oldugu noktaya kadar gelerek 6nemli oranda sektoriin ivme kaybetmesine neden oldu. Son
yillarda ¢ok sayida Misliman lke; vakif mulklerini gelistirecek ve yonetecek ayri kurumlar
olusturarak vakiflarin aktif yonetiminden sorumluluk fonksiyonunu ayirarak vakif idaresinde
reform yapmaya basladi. Vakfin * ayri bir kisiligi oldugunu ve vakif fonlarinin kamu fonlari ile
karistinlmamasi gerektigini fark ettiler. 1971 yilinda Misir; vakif mallarinin yénetimini Vakiflar
Bakanhgindan almak igin ‘Misir Vakiflar Makamini’ kurdu. Sudan'da 1987 yilinda “Federal
Vakiflar Kurumu” kuruldu. 1993 yilinda Kuveyt ‘Vakiflar Kamu Kurulusunu’ kurdu. Urdiin'de
islami Vakif isleri ve Kutsal Yerler Bakanligi, ‘Vakif Mallari Yatirim Kurumunu'’ kurdu. Malezya'da
federal seviyede 2004 yili Mart ayinda Basbakan; vakiflarin gelistirilmesi ile ilgili konularda
eyaletlerin din meclisleri etkinliklerini koordine etme amaciyla Vakif, Zekat ve Hac Bolimunu

37 Evkaf kanunlan 1949'da Misirda ve Urdiin’de; 1947 yilinda Liibnan’da, 1956 yilinda Tunus’ta, 1959 yilinda Irak’ta, 195 yilinda
Hindistan’da, 1956 yilinda Malezya’da, 1979 yilinda Pakistan’da konuldu.

38 Lane, Jan-Erik ve Redissi, Hamadi :”Din ve Politika: islam ve Miisliman Medeniyeti” Second edition, Ashgate Publishing Co. P 101-
102.

39 Kahf, Monzer: “Ummet refahini gelistirmede vakfin rolii”” P 8.
40 Bknz P 14.
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(JAWHAR) kurdu. En son; Vakif ve islam isleri Bakanliginda énceki Vakiflar Dairesinin etkinlerini
devralmak icin 2007 yilinda ‘Katar Vakiflar Makami’ni kurdu.

iran'da ‘Wagf and Charity Organisation (Vakif ve Hayir Kurumu Orgiitlenmesi)’ (WCO);
vakif sifatiyla fonu saglanan etkinlikleri ve projeleri kontrol etmek, gelistirmek, yonetmek
ve gerceklestirmek icin Kiiltiir ve islam Rehberligi Bakanligi kapsaminda resmi organ olarak
1984 yilinda kurulmustur. WCO’nin yatinm ve faaliyet kolu; amaclan vakiflarin - milklerini
gelistirmek, canlandirmak, yaymak, yapilandirmak ve rehabilite etmek ve Wagf and Charity
Organisation’in talimat verdigi sekilde sosyal yardim saglamak olan iran'in Endowment Fund
(Bagis Fonu) (IEF)'tir.*!

Misliman olmayan tlkelerde Misliiman toplumlar; Glkenin trust ve vakif kanunlarina
uygun bir sekilde vakiflarin milklerini idare eder. Bu kanunlarin pek ¢cogunun esin kaynagi
islami vakif sistemidir. Bu (lkelerde yer alan Misliiman toplumlar; vakif milklerini elinde
bulunduran kar amaci gitmeyen birimler olarak vakif kuruluslarini kurmaktadir.

7. Vakiflarin Sorumlulugu ve Yonetilmesi

ilke olarak bir senet ile vakfeden vakfin hedeflerini, yénetimini ve vesayet sireclerini
belirler. Bir vakif yonetici veya trustee (mutevelli / nazir); vakif milkiyetini elinde bulundurur,
hukuki kontroll uygular ve vakif senedi hikiimlerine gore yararlanicilarin faydasi icin vakfi
koruma ve idare etme konusunda kayyumluk sorumlulugu ve ahlaki yakimluligi vardir.
Mutevellilerden vakif durumunun hem maddi hem de manevi boyutuna riayet etmesi beklenir.
Vakfedenin koydugu kosullarinin 6nemi; siklikla alintilanan deyim ile gdsterilir: “Vakfedenin
kosullarinin 8nemi; yasama koyucularin huikiimleriile ayni yasal agirliga sahiptir”. Ancak hukuk
felsefesi okullari arasindaki farkliliklardan dolayi bazi esneklikler olabilir. Ornegin Abu Hanifah;
mukellefiyetsiz toplum c¢ikarinin olmasi durumunda veya yararlanicilarin ve vakfin amacinin
sona ermesi halinde kosullarin degistirilmesine izin verir.*?

Miitevellilerin vakif adina karar verme ve hareket etme yetkisi cok buyuk bir sorumluluk
icermektedir ve gorevleri zannedildiginden daha genis ve daha fazladir. Mitevelli sifatiyla
sorumlu olduklar varliklari basiretli bir sekilde yénetme gibi temel sorumluluklari vardir. Yani
mitevellilerden kontrolleri altindaki aktiflerin glvenligini ve performansini izleme rollerini
destekleyecek belli seviyede is becerisine ve yatirim bilgisine sahip olmalari beklenmektedir.
Ancak vakiflarin yapisindan, dini iletisinden ve sosyal uygulamasindan dolayi kendilerine vakif
sorumluluguvevakfinyonetimitevdiedilenkisilerindiniagcidandahabilingliolmalarivebundan
dolayi yonetirken imanini ise soktuklari mantikli gériinmektedir. Ancak faaliyet ortami siirekli
bir sekilde degisme gostermektedir ve sonug olarak mutevellilerin de roli degismektedir.
Mutevellilerden sadece vakif icin en iyi sonuglari doguracak sekilde iyi niyet cercevesinde
hareket etmeleri degil ayni zamanda uygun ve ahlakh davranan kisiler olarak gortlmeleri ve
ilgilendikleri unsurlarin glivenlerini kazanmalari beklenmektedir. Bazi mutevellilerin ahlaka
aykir davranmalarindan dolayr vakiflar sayginliklarindan ve toplum gliveninden cok sey
kaybettiler. Mutevelliler bu imaj problemlerinin Gistesinden gelmek zorundadirlar. Dar gorusla,

41 Kilani, Amjad “iran islam Cumhuriyeti'ndeki Vakif Kanunlarina ve Evkafa Genel Bakis’ (Arapca), Published by ‘Waqf and Charity
Organisation of Iran” 1383H, P 33-42.

42 Zaki, Eissa “Vakif diizenlemelerinin bir 6zeti” Kuveyt Evkaf Kamu Vakfi, Aragtirmalar & Dig iligkiler B6limii 2006AD-1427AH, P 7-9.
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cahil, siipheci ve sadece vakfin sosyal acilari ile ilgilendikleri icin is riski seklindeki genel imaji
degistirmek icin davranis ozellikleri gelistirmeleri ve vakif yonetimini toplum beklentisi ile
ayni dogrultuya getirmeleri gereklidir. Mitevellilerin sorumluluklari altindaki aktifleri glivence
altina almak ve bunlari buyttmek ve sadece kendi inanislarina gére hareket etmelerini daha
da zorlastiracak sekilde karlar Giretmek gibi sorumluluklari da vardir.

8. Saglayici Yasal Cevre

Vakiflarin gelismesinin ve bliylimesinin dniinde duran en biiylk tehlikelerden bir tanesi yapici
yasal ve diizenleyici ortaminin yetersizligidir. iyi bir stirdirilebilir cevre olmadan bir sanayinin
gelistirilmesi zordur. Vakiflar; gonullu aktif katkisina ve genellikle gonulli hizmet katkisina dayali
ekonomik sektordiir. Bundan dolayi diizenleyici cevre; vakiftaki kamu gtivenini arttirmali, bagislar
tesvik etmeli ve calisanlarin, gondllilerin ve mtevellilerin etik ve ileriye yonelik davranislarini
gelistirmelidir. Bagis yapan kisiler genellikle comerttir ve faaliyetlerinin acik ve gecerli hesap
verilebilirlik ve seffaflik standartlar ile ydnetilen kuruluslar oldugundan kendilerini daha huzurlu
hissederler. Ayrica finansman saglayicilar; en iyi kurumsal yonetisim uygulamalarini benimseyen
organizasyon projeleri icin sermaye saglamaya daha istekli olacaklardir.*®

Ticari kurumlardan farkh olarak vakiflar tarafindan verilen hizmetler siklikla maddi duran
varhklar degildir ve dlctlmesi zordur. Sirketlerin; kar amaci giiden paydaslari ile ilgili agik
tarifleri vardir. Bu konum; vakif kuruluslari icin o kadar basit degildir. Genellikle Seriat ile
duizenlenen ve vakfeden kosullari ile sinirli tutulan pek ¢cok vakif; diizenlemeleri ve kurumsal
yonetisime uygunluk konularinin maliyetli ve gereksiz idari ylkler oldugunu dustinmektedir.
Ticari kurumlardan farkli olarak vakiflarda calisan personel; daha az maddi kazanclar igin
vakiflar calismayi tercih eden duistik Ucretli profesyonellerden veya goniillilerden meydana
gelmektedir. Onlarin baghhgi; kurumsal kimlikten cok vakfa yoneliktir. Bunlar genellikle
toplumsal konularla ilgilenirler ve maddi karliliga veya hesap verilebilirlige cok az dikkat
ederler. Etkili inang konusu oldugu duzenlenerek vakfin asil dokusunun g6z ardi edilecegini
one stirmektedirler.

Vakiflarda strateji formulasyonu; essiz ve karmasik etkilere tabi olabilir. Uygun oldugu
distnilen strateji vakif kosullarini ihlal etme ilgisine, bagdis yapanlarin isteklerine ve yasal
ortama baghdir. Yararlanici olmayan paydaslarin ilgi noktalari; vakiflarin sorumluluklarinin
bir parcasini olusturmali ve mdutevellilerin tim toplulugun cikarina uygun hareket etme
gorevi olmalidir. Bu glinlerde hicbir kurulus kamu incelemelerinden etkilenmemektedir; adi
lekelenmis tek bir korunak veya yetimhane bile yoktur. Bundan dolayi vakfin toplum tizerindeki
etkisi olumlu olmalidir ve kurulusun toplumsal standartlara ve beklentilere uygun bir sekilde
cahsiyor gibi gorinmesi gereklidir.

Vakiflarin karsilastigi en buylk zorluk; vakiflarin kitlesel hazinesinin korunmasini,
gelistirilmesini, blylimeye devam etmesini ve Ummetin sosyal ve ekonomik gelismesine
katkida bulunmasini saglamaktir. Bu sadece vakif yoneticileri icin seviyeli oyun alani olusturan
ve onlarin seffaf ve hesap verebilir olmasini saglayan ve bagis yapanlara, yararlanicilara ve

43 O’Halloran, Kerry “Ozel Hayirseverlik icin Firsat Yaratici Ortamin Olugturulmasi: Kuzey irlanda’da Hayirseverlik Kanunu
Roli” The International Journal of Not-for-Profit Law Cilt 1, Sayi 3, Mart 1999.
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tim paydaslara karsi yukiamlultklerini yerine getirebilme amaciyla isletimle ilgili taahhutlerini
glclendirmelerini saglayan saglayici yasal ortam olusturularak karsilanabilir.

9. Esnek ve Etkili Vakiflar Kanunu

Vakiflar; global sektordir ve aktif, nakit akis ve sinir 6tesi yatinmlar zengini trust Gyeleri
ve sorumlu bireyleri (mutevelli) sifatiyla hareket eden, farkh hukuk sistemleri, mevzuat
kosullari ve kilttrel normlari olan birden fazla yargi sisteminde faaliyet gosteren uluslararasi
mevcudiyete sahiptir. Vakifin bir tilkede kuruldugu, vakif mallarinin baska bir tlkede oldugu,
yararlanicilarinin ise iclincu bir ilkede yasadigi 6rneklerin bulunmasi ¢ok da zor degildir.**
Hal boyle olunca bir vakif; yargi ile baglantisina gore farkli tirden yargi alanlar kapsamina
girebilmektedir: vakfin kuruldugu yerde vakif kurulusunun yargi alani ile baglantisi; aktifin
bulundugu yerde vakif aktifinin yargi alani ile baglantisi; ve yararlanicilarinin ikamet ettigi
yerde yararlanicilarin yargi alani ile olan baglantisi gibi.

Ulke genelindeki durum ile karsilastirildiginda globallesmis bir ortamda vakif daha genis
maruziyete sahiptir. Ayni vakif; yargi alani ile baglanti derecesine ve tipine baglh olarak farkli
kanunlara tabi olabilir. Vakiflar; eger bir tane ise llkenin yerel kanununa gore diizenlenir
veya diger sektorler icin tasarlanan kanunlara tabi olur. Genelde mevcut vakif kanunlari;
isletimsel gereklilikler seklinde yazilmamaktadir. Bunlar genel olarak vakif ile paydaslar
arasindaki iligkileri kontrol eden kurallar tanimlar ancak sektoriin kalkinma gerekliliklerini
ele alma konusunda yetersiz kalmaktadir. Ote yandan diger kanunlari uygulayarak vakiflarin
diizenlenmesi; bu kanunlarin sektoriin spesifik kosullarina hizmet etmemesinden dolayi
sektorli dezavantajli bir konuma getirir. Ulusal sinirlar icerisinde vakiflar kanunlarinin
uyumlastiriimasi; sektoriin kalkinmasi ve buylmesi icin de gereklidir. Gerekli olan sey; tlkeler
disinda da uygulanabilecek birlestirilmis vakiflar kanunudur. Ancak global uygulamasi olan
vakiflar kanunlarinin gelistiriimesi anlaminda genel bir kabul s6z konusu degildir. Devletlerin
kanunlarini yururluge sokacak yetkileri, haklar ve ayricaliklari vardir. Pek cok yarg: alani;
mevcut vakif kanunlarinin vakiflari dizenleme konusunda yetersiz kaldiklarini ve bir tlkede
uygulanan kanunun digerinde uygulanamayacagini distinmektedir.

Uluslararasi capta kabul edilebilir olmak icin global vakiflar kanunu sadece kavramsal
cerceve saglamali ve her devletin kendi hukuk kanunlarini, toplumsal yapisini ve etnik
olusumunu ve Ulkenin kendisine 6zgu ihtiyaclarini ve kosullarini g6z 6ntinde bulundurarak
degisiklikler yapmalarini saglayacak sekilde genel olarak ifade edilmelidir. Evrensel vakiflar
kanunu; yargi alanlari arasinda vakif kuruluslarina yonelik yetkili karsilastirma saglayacak ilke
tabanlicerceve olmalidir. Buradakiamac; yerel kanununyerine digerini getirmek veya tiim farkli
ulusal vakiflar kanunlarini tek bir evrensel kanun catisi altinda toplamak degildir. Uluslararasi
vakiflar kanunu modeli; diinya ¢apinda kullanimini kolaylastiracak gliclii ancak esnek hukuki
cerceve sunmalidir. Cok kati veya ¢ok ayrintili olmasi durumunda daha az memnuniyet ve
daha fazla direng olacaktir. Sektori diizenleyecek ve yayllmasini tesvik edecek bicimde uygun
olarak tasarlanmalidir. Genel hukuk Ulkelerindeki ‘kurumsal kanun’ gibi vakiflar kanununun
da degistirilebilir kurallar sistemi olmalidir. Béylece, vakif kuruluslari, ihtiyaglara ve kosullara

44 Uluslararas! yatinmlan ve yararlanicilan olan vakif kuruglan igerisinde Diinya Misliman Gengligi Meclisi (WAMY), OIC Kardeglik
Fonu, Islami Daawa Kurulusu, Sharjah Vakif Genel Trust ve Kuveyt Evkaf Kamu Vakfi yer aimaktadir.
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daha uygun hale getirecek bicimde tuzuklerini tasarlayabilir. Ancak, hukuk kurallarinin icerigi;
sadece bir metnin kelimeleri ile degil genis cercevede hukuki uygulama ve Seriat ilkelerinin
rehberlik ettigi tutarlilik icerisinde saptanmalidir. Yargilama acisindan bakildiginda vakiflar
kanunu diger kanunlardan daha az kati kanunlar seklinde yorumlanmamali ve resmi ifadeden
¢ok kanunun amacina dikkat edilmelidir.

Evrensel etik davranis kanunu, uluslararasi anlasmalar ve ¢cok katmanli sézlesmeler dahil
olmak Uzere bu tir gugliklerin Ustesinden gelebilmek icin ¢cok sayida mekanizma mevcut
bulunmaktadir. Ancak asil zorluk; bu stireci devam ettirecek ‘global egemenligin’olmamasidir.
Oz-diizenleme diger bir olasi ¢cdziimdiir. Sektor; diristliik, birlik, adalet, giiven, taahhiit,
istek ve sorumluluk gibi temel degerlere dayali etige biliyik ilgi gostermektedir. Bu degerler
ozellikle vakiflar icin 6nemlidir. Clinkil bu sektoriin sosyal etkileri ancak bu yollarla daha da
ortaya ¢ikmaktadir. Standart diizenlemeler; vakif kuruluslarinin nasil calisabilecegi ile ilgili
bir model olarak hizmet ederken bu alanlarda vakif kuruluslarn kendi etkinliklerini daha iyi
diizenleyebilmekte ve diger hiikiimet tarafindan konulan kurallara goére daha fazla toplumsal
isbirligi ve daha iyi ekonomik sonuglar dogurabilmektedir.

10. Kurumsal Yonetisim

Vakiflar icin énemli konu; vakif kurulusu ile paydaslari arasindaki giiveni sirdirme
gereksinimidir. Vakiflar kapsamindaki iyi kurumsal yonetisimi; seffaflik ve hesap verebilme
standartlarina uygunluktan daha fazlasini icermektedir. Bu; sadece yararlanici gruplar icin
degil tum paydaslar icin cikar elde edecek sekilde varliklarin ve kaynaklarin yonetilecegine
dair bir garantidir.

Hesap vermede degismezligin olmamasi ve pek c¢ok vakif kurulusunun finansman
raporlar olusturmamasi onlarin vakfedenlere, yararlanicilara ve diger paydaslara karsi
hesap verebilirligini sinirlandirmaktadir. Cok sayida vakif kurulusu; bagis yapan kisiler icin
kendilerini cazip kurulus olarak gosterme amaciyla kamui iliskileri aracglar olarak kullanilacak
yillik raporlarini tasarlamaktadir. Bu turden raporlama; karsilastirabilme ve glven saglama
problemlerine yol acacak sekilde diizensizdir. Karmasiklik, belirsizlik ve bazen de vicdansizlik;
vakif kuruluslarinin dokusunda oldugu seklinde algilanmaktadir. Bundan dolayi, bu imaiji
dizeltmek ve vakiflarin yardimsever kiltlru ile kurulus yonetimi konulari arasinda bir kdpri
olusturmak icin uluslararasi capta taninacak kurum yonetisim standartlari olusturulmalidir.

Sektore 6zgl standartlarin olusturulmasinin gelistirilmesi icin zamana ihtiyag vardir.
CUnku bir vakfa yonelik standartlarin olusturulmasi icin pek ¢cok engelin asilmasi gereklidir.
Temel sosyal degerler esas alindiginda vakif yonetisim standartlari; yasal, etik ve insan ile
ilgili konulari g6z 6nunde bulundurmali ve vakif kuruluslarinin program faaliyetlerinde,
varlik ve kaynak yonetimlerinde, fon saglamada, finansman yénetiminde ve gayri-finansman
yonetiminde nasil seffaf ve hesap verebilir olacagi ile ugrasmaldir.

Genel inancin tersine vakif kuruluslarinin; 6zel sektor kurumlari ile pek ¢ok benzerlikleri
vardir. Bazi sekillerde yonetilmesi gereken varliklar, kazanilmasi gereken gelirleri, 6denmesi
gereken faturalar ve diizenlenmesi gereken raporlari olan kurumsal diinya ile aralarinda ¢ok az
farklilik var gibi gériinmektedir. Ayrica yatirm, proje yonetimi, fon saglama ve 6nemli bankacilik
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iliskilerinin strdirilmesi gibi cok cesitli etkinlikleri Gstlenirler. Ozel sektér; cok etkili kurumsal
yonetisim modeli sunar ve kurumsal diinyada kullanilan hesap verebilirlik araglar genis capta
kabul gérmustiir. Ozel sektér; daha fazla disipline, risk farkindaligina ve strdirilebilirlik
sigortasina yol acacak sekilde daha iyi diizenlemistir. Vakiflar; 6zel sektore ait kurumsal ydnetisim
kavramlarindan bir kismini benimseyebilir ve ticari ilke ve karsilastirma yontemlerinden bir
kismini uygulayabilir. Ornegin toplumuniyiligiicin kar giidilerinin 6tesine ge¢mekicin cabalayan
bir kurulus olan vakiflar, sonug tabanli hesap verebilirligi; sosyal programlarinin yararlanicilar
ve toplum Uizerindeki etkisini 6lcecek degerlendirme cercevesi olarak kullanabilir.* Vakiflar; Fon
Saglama Profesyonelleri Birligi (AFP) tarafindan kurulan ve tiim diinyada cesitli hayir kurumlari
ve kar amaci glitmeyen kuruluslar tarafindan desteklenen‘Bagis Yapan Kisi Haklari Beyannamesi
(Donor of Bill of Rights) APF'nin rehberlik edici ilkelerini de duyurdu.

Kurumsal yonetisim standartlariilk basta vakiflar icin‘iyi uygulama kilavuzu’ olarak tanitildi.
‘Kilavuz’; hesap verebilirligi, seffafligi ve vakif yonetimini gelistirmek icin mutevelliler agisindan
ise yarayan bir arag olarak tasarlanabilir. Ayrica vakif mallarinin yatinmlarinin 6zenli, ihtiyath ve
dikkatli bir sekilde yapilmasini saglaya yardimci olan katkilarin ve prosediirlerin tahsis edilmesi
icin takip edilecek vakif senetlerinin ve vakfedenin sartlarinin, bedel ve yonetim Uicretlerinin
ve prosedurlerinin diizenlenmesi gibi vakif mutevellilerinin sorumluluklarini, yeterliliklerini ve
atanmasini kapsayan hukimler de icerebilir. Etkili olabilmesi icin bu standartlara hukuki gti¢
verilmelidir; 6rnegin standartlarin ihlal edilmesi, kanunun ihlal edilmesi anlamina gelmelidir.

Vakfin suarekliligi; kayyumlugun veraseti konusunu ortaya c¢ikarmakta ve kurumsal
mitevelliye duyulan ihtiyacin altini ¢izmektedir. Sirketlesmis bir kurulus olarak vakif
kurulusunun sonsuz émru ve kurucularindan bagimsiz ayri malvarhgi vardir. Bir vakif bir birey
tarafindan yonetilebilirken bir kurumsal yapinin agik¢a goérilen avantajlan vardir. Vakif yapisi;
uzmanlik alanlarina gére gorevlerin ayrilmasina ve sorumluluklarin tahsis edilmesine olanak
tanir. Vakfi kontrol eden yonetim kurulu; hedef gruplarin refahini daha da fazla gelistirebilir.*®

Kurumsal yapi; mitevellilerin veya vakif idarecilerinin tasdik edilmesini ve kendilerine
lisans verilmesini 6n goren izin verme diizenlemelerine duyulan ihtiyacin altini ¢cizmektedir.
Mutevellilerin tasdik edilmesi; seffafligi, hesap verebilirligi ve vakif mutevellilerinin en yiksek
seviyede profesyonellik sahibi olmasini saglayacak uygun yeterlilik ve kisisel salahiyet
standartlarini 6n goren bir sureci baslatir. Sirket kanunun; listelenen sirketlerin bir denetgci
atamasini gerektirmesi gibi vakif yonetisim kanunlari da vakif kuruluslarinin denetlenmesini
zorunlu hale getirmelidir. Bu tlr denetimler; Seriat, kurallar (fatawi) veya Fikih Akademisi,
AAOIFI denetleme standartlar®’, vakfedenin kosullari ve vakif ile ilgili tim konular ile uyumu
saglayacaktir. Mitevelli ve vakif ile ilgili ylikiimlUkleri veya diizenlemelerden herhangi birisine
uyulmamasi arasindaki algilanan celiski; mutevellinin lisansinin geri alinmasina yol agmalidir.*®

45 Mark Friedman “Sonug Tabanli Hesap Verilebilirlik Gergevesi” http://www.unitedwaydm.org/UserDocs/28-_RBA_description.pdf.

46 Habib Ahmad “Fakirligin Onlenmesinde Zekatin ve Evkafin Onemi” Occasional Paper 8, s.17 IDB/islami Aragtirma & Egitim kurumu
2004.

47 islam bankalan ve Finansman Kurulugu igin Muhasebe ve Denetim Kurulugu— islam finansman kuruluglar igin denetieme standartlar.

48 Al Dardir, Al Sharh al Kabir, Ali Khalil Cilt 4, p88 — Bir evkaf miitevellisi; herhangi bir nedenden dolayi diskalifiye olmasi durumunda
hakim tarafindan yerinden alinabilir.
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11. Vakiflarin Siirdiiriilebilirligi ve Karhihgi ile ilgili Konular

Surdurdlebilirlik vakiflar icin yeni bir sey degildir. Bu; son 1400 yildir vakiflarin uygulamakta
oldugu ¢ok sayida etkinlikle birlikte havuzda toplanan bir terimdir. Tim kuruluslarda oldugu
gibivakiflar; faaliyetlerini stirdirmekicin gelir elde etmek zorundadirlar.Vakiflar sorumluluklari
altinda tuttuklarn mal varliklarinda yeterli nakit elde etmek veya 6zellikle kurulusun saglamasi
gereken hedefler ve hizmetler hakkinda bir gortisi olan badis yapacak kisileri cezbetmek
zorundadir. Ancak yine de bagislar belirsizdir ve 6nceden gorilemez ve ge¢mek bilmeyen
maddi krizler ve fon saglama kaynaklarini beyan etme konusunda hayir kuruluslarina yapilan
baski sonucu kuruluslar ve bireyler artik daha az bagis yapmaktadir. Pek cok vakif kurulusu;
bagdis yapanlardan saglanan fonlarda goézle gorilir bir azalma oldugunu ve finansman
surdurilebilirliklerini saglamada zorluk ¢ektiklerini bildirmektedir. Bunlardan pek ¢ogu ticari
etkinliklerden ve yatinmlardan gelen daha sabit formlari icerecek sekilde gelir tabanlarinin
genisletilmesinin zaruri oldugunu disinmektedir. Sosyal calismalari; is ¢ikarlarinin takip
edilmesi ile cok daha icten bir sekilde tuzaga dusuirilmektedir. Vakiflarin ticaret sektoriiniin
yer aldidi piyasada rekabet etmesi gereken giderek artan rekabetci ortam, bardagi tasiran son
damla olmaktadir. Bu ¢abalar; bu etkinliklerin vakiflarin toplumsal misyonu lizerindeki etkisi
hakkinda kaygilari ortaya ¢ikarmaktadir.

Is kararlarinin sonuclarinin hesaplanmasi acisindan vakiflar ve ticaret diinyasi arasinda
temel farklilik vardir. Sirketlerde kararlar karlilk ve hissedar degeri tizerindeki kisa donemli
etkileri agisindan gerekcelendirilir. Vakiflar icerisinde is kararlarinin yararlanicilari icin uzun
vadeli yararlar elde ederse iyi oldugu dustnuldr.

Vakif kuruluslarinin gelir elde etmede farkh hedef ve siirecleri vardir. Bunlarin ticari
etkinlikleri genellikle hedeflerine ulasmak icin kullanilabilecek geliri olusturabilen diger
ekonomik etkinliklerinin yani sira vakif mulkiintin bakimi ve kullanilmasi ile ilgilidir. Kar elde
etmek vakiflarin ana hedefi olmadigi gibi son hedefleri de maddiyatla ilgili degildir. Onlarin
varligr koruma yukumluligi ve sorumlulugu; kisa vadeli karin biyutilmesinden ziyade ayakta
kalmaya devam etme amacini vurgulamaktadir.

Awqaf paydaslar arasinda badis yapanlar, vakfedenler, miutevelliler, yararlanicilar,
musteriler, calisanlar, gondllller ve hiikimetler vardir. Bu gruplarin her biri; farkh milletten,
kiltirden, yastan gelen, farkli egitim ve sosyo-ekonomik durumu olan bireylerden meydana
gelmektedir. Bu gruplarin farkl degerleri, ¢ikarlari, hedefleri ve kabul edilebilir performans
algilamalari olacaktir. Bu paydas listesine yanit verirken vakif kuruluslari; finansmanin ve faaliyet
hedeflerinin dengelenmesi agisindan bir problem ile karsi kariya kalacaklardir. Bu finansman
hedefleri kolay bir sekilde nicel olarak ifade edilebilirken faaliyet hedefleri daha ¢ok nitel olarak
ifade edilmektedir. Faaliyet hedeflerinden 6dlin vererek finansman hedeflerini gereginden
fazla vurgulama riski vardir ki bunun sonucunda finansman hedeflerinin kurulusun faaliyet
hedeflerini destekleyecegi yerde faaliyet hedeflerinin finansman hedefleri destekledigi tersine
donen rol imaji uyandirilacaktir. Hal boyle olunca, vakif kuruluslar; finansman agidan verimli ve
sosyal acidan etkili olabilme arasinda bir denge kurmalidir. Vakfin faaliyetleri agisindan basarih
sonuclar elde etmede yetersiz oldugu anlasildiginda yliksek derecede ekonomik faaliyet
kullanmasinin hicbir anlami yoktur. Ayni sekilde faaliyet hedeflerini karsilamada son derecede
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etkili ancak finansman acgidan verimsiz olan bir vakif kurulusu da kaynaklari kritik seviyelere
kadar bosalacagi icin kendisini hizmet vermeye devam edemeyecegi bir konumda bulur.

Surdurulebilirlik ve karlilik arasindaki ikili catisma yanhs bir durumdur. Bir kurulusun vakif
olmasindan dolayi karistememesi gerektigi seklinde yanlis algilama vardir. Bazi paydaslar; vakif
kuruluglarinin eger bir tane varsa fazlalik olani dengelemeleri veya dagitmalar gerektigine
inanmaktadir. Bundan dolayi vakif; yararlanicilara gelirin aktarildigi ancak biriktiremeye
uygun olmayan akis icerikli bir yapi olarak gorilmektedir. 4 Sorumlu vakif kuruluslari; yatirim
yaparken uzun vadeli gériise sahip olur. illaki de kisa vadeli kar getiren degil; ayni zamanda
gelecekte misyonlarini iyi bir sekilde gerceklestirebilmeleri icin iyi durumda kalabilecek
yatinmlar yaparlar. Vakiflar ve 06zel sektdr arasindaki ana farklilk; kurumsal diinyada
fazlaliklarin bireysel mulkiyet olusturmak icin kullanilmasidir. Vakiflarda fazlalik bir misyonu
elde etmek icin kullanihr. Finansman strekliligin elde edilmesi; tim vakif kuruluslarinin ¢caba
gosterdigi bir hedeftir. Ornegin bir vakif kurulusu tarafindan isletilen yetimhaneyi diistinelim.
Devam eden faaliyetleri ve gelecekteki anapara maliyetlerini karsilayacak fazla fonu olmamasi
durumunda yetimhane kapatilmak zorunda kalabilir. Kendi rezervlerinden kaynaklanan fazla
fonlara erisiimemesi; cok ihtiya¢ duyulan hizmetin ¢ekilmesine neden olabilir.

12. Politika Gostergeleri

‘Insan haklari’ ve ‘ekonomik esitlik’ gibi popiiler hareketlerin artmasiyla birlikte Misliman
ulkelerindeki hikiimetlerin kendi vatandaslarinin refahini saglama konusunda dogrudan
sorumluluklari oldugu duistinildi ve vakiflarin rolii de marjinalize edildi. Ancak hikiimet
kontroliine ragmen vakiflar; devletten daha cok topluma sikica bagl kaldi. Hikimetin
kalkinma programlari; ¢cok fazla memnuniyetsiz ve stiphe ile dolu hikimet eylemlerini
algilayan hassas gruplara sosyal ihtiyaclari 6zellikle de hizli yardim ve insanlik destegini etkili
bir sekilde sunamamaktadir. Ote yandan vakif ve zekat gibi inanca dayali hayir kuruluslari;
taban orglitlenmesi bilgisine sahiptir ve hiikiimet kurumlarina gére destege muhtag olan
kisilere daha iyi erisim saglayan yiiksek derecede popiiler giivene sahiptir. ibadet sekli olan
vakif uygulamasi sektére gonulli iyilik eylemi olarak bagimsizliginin sekillenmesinde yuiksek
derecede katki saglayan kamu desteginin verilmesini sagladi. *°

Yerel ve ulusal seviyelerde vakiflara verilen destek g6z onlinde bulunduruldugunda
sektorlin sosyo-ekonomik etkinlik cercevesinde faaliyet gostermesine gerek yoktur; devletin
yasal, sosyal ve ekonomik sistemleri cercevesinde de yaygin hale getirilebilir. Vakfin devlete
sifir maliyetle konut, istihdam, sosyal tesisler, yatinm ve ticari etkinlik saglamalari agisindan
tim sosyal ve ekonomik kalkinma alanlariile iliskileri vardir. Bundan dolayi, diger tiim ekonomi
sektorleri ile kesistigi icin vakiflar tGizerinde etkisi olacak hiiklimet politikalari icerisine girmesi
gereken ¢ok sayida diistince vardir. Hikimetin vakiflarileilgili politikasinin sektoriin yatirimini
ve kapasitesinin buylimesini dnleyici olmamasi son derecede 6nemlidir. Serbest nakit akisini
sinirlandiran politikalar; vakiflarin yararlanicilarina ve dolayisiyla hiikimete hizmet etme
kapasitesinin servis disi kalmasina neden olur.

49 ‘Mali agidan seffaf kuruluslar olarak da bilinen akis kuruluslan; gelirin yararlanicilara aktigi kuruluglardr.

50 Bello, Dogarawa Ahmad: “Zekat ve vakif kurumlari ile fakirligin kaldinimasi, Gana’'da Msliman Ummeti igin vaka
calismasl”. MPRA Makale No. 23191, 10 Haziran 2010 tarihinde 13:38 UTC’de gonderildi.
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Vakif is sektortdir; ancak kar amaci glitmez ve refah mekanizmasi rolline ragmen veya
tam da bundan dolayi, vakiflar sektorii diger sektorlerine karsiavantaj saglamaktadir. Bu sektor;
nispeten elastiki ve ekonomik gerilemeden etkilenmeyecek sektor olarak gorilmektedir.
Duslik genel giderleri vardir ve vergi imtiyazlarindan faydalanabilir. Sosyal projeleri nakit-akisli
projelere dondurebilirler ve kendi faaliyetlerinde bulyilk oranda takdir yetkisi kullanabilirler.
Ancak vakiflarin 6zel ve genellikle ezoterik yapisindan ve bunlarin nasil yonetildigi ve
diizenlendigi konusunda belirsizliklerin olmasindan dolayi sektorlin diger sektorlerden ayri
calistyor gibi goérinmektedir.

Tarihi olarak bakildiginda vakiflar gelisimi; acik piyasa rekabeti ve korumacilik arasinda
cekisme konusu olagelmistir. Son zamanlarda vakiflar hem kamunun hem de 6zel sektorlerin
dikkatini giderek daha fazla cekmeye baslamistir. Vakif kuruluslari artik gayrimenkul, saglik
hizmeti, ticaret, sanayi ve yatirim gibi ¢esitli is faaliyetleri alaninda ticari agidan rekabet etmeye
baslamislardir. Vakif kuruluslari; 6zel sektor ile cesitli ortaklik tiplerine girdikge anlagsmazliklarin
ortaya ¢cikmasi ve s6z konusu diizenlemelerin dnlenmesi ihtimali de olacaktir. Vakif yatinmlari;
finansal donitlerden ¢ok sosyal ve kultlrel degerler ile ilgilidir. Kendi hedeflerini karsilama
amaciyla hayir isleri yaparak vakiflara verilen ayricaliklardan ve vergi imtiyazlarindan
faydalanmak icin hayir vakfi seklinde kurulan bazi kar amaci gliden kuruluslarin olduguna dair
bilgiler vardi. Béyle miiphem eylemlerle birlikte sonucta genellikle kafa karisikhdi, belirsizlik,
anlasmazlik ve bazi durumlarda 6zellikle de ‘is ile hayirseverligin karsilastinimasi’ alaninda
catisma elde ederiz.

Vakiflarile ilgili yasal reformlar; karsilastirmali hukuk ve toplum calismalarinda genis ¢apta
gorulmektedir. Vakiflar kanunun ytrirlige sokulmasi; vakif varliklarinin korunmasi, sektoriin
gelistirilmesi ve diger sektorlerle esit iliskiler kurulmasi ve diger kanunlarin vakiflar Gizerindeki
etkisinin incelenmesi unsurlari arasinda bir denge kurulmasini gerektirecektir. Ekonomik,
toplumsal ve yonetisim baglaminda kanunlar vakiflar olan inancin yeniden saglanmasina ve
daha etkili sektéruin kurulmasina yardimcr olmalidir.

Ulkeler arasinda diizenleyici kontrolii genisletiimesi konusunda bazi diisiinceler sz
konusudur. Farkh yargi alanlarinda yer alan kuruluslar kontrol etmek icin ayni kurallarin
uygulanmasi; uygulama acgisindan her zaman bir gucliik olarak karsimiza ¢ikacaktir. Muhasebe
icin Uluslararasi Raporlama Finansman Standartlan (UFRS) veya bankacilik icin Basel Il gibi
vakiflara yonelik bir dizi uluslararasi standartlar, sonunda daha etkili sektor olusturacak iyi
seylerdir. Ancak farkli Ulkelerde farkh kosullarin ve farkli kulttrlerin mevcut oldugu ve her
ulkenin kendi vakif standartlari agisindan kendi yapmak zorunda olduklar seylerin mevcut
oldugu goz ardi edilmemelidir. Uluslararasi standartlar kabul edildik¢e hiikiimetler; kendi
bolgeleri icerisinde faaliyet gosteren vakif kuruluglarini diizenlerken bunlan kendi ulusal
standartlari olarak benimseme konusunda motive olacaklardir.

13. Sonug

Vakif kuruluslari; bir Ulkenin sosyo-ekonomik, kultirel ve dini kalkinmasi agisindan
etkili kuruluslardir. Ulkenin siyasi ve sosyal yasami (lzerinde biylk bir etki yaratmasina
ragmen dogrudan politikaya dahil degildir. Vakif sektoriiniin gelistirilmesi; hiikimetin sosyal
programlarinin baslatiimasi ve tamamlanmasi stratejisi olarak pek ¢cok Musliman tlkesinin
ulusal gindeminde yer almaktadir.
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Vakif sektoriini gelistirmek icin sarf edilen cabalarda karsilasan en 6neli problemlerden
bir tanesi; kabul edilebilir kurumsal yonetisim normlarini belirten genel diizenleme eksikligidir.
Hayir kuruluslan olan vakif kuruluslarinin, kar amaci gliden kurumlarinin organizasyon
disiplinine sahip olmadiklari algilanir. Bu; vakif mallarinin ¢ok yavas bir sekilde gelisme
gostermesine neden olur; bundan dolayi pek cok yerde bos, yeteri kadar gelistirilmeden veya
yeteri kadar kullanilmadan birakilan ¢ok sayida vakif mallarinin oldugunu goriiyoruz. Hatta
bazilari; izinsiz yerlesimden, zarar verilmesinden veya sadece ihmal edilmesinden dolayi bile
kaybedilmektedir.

Kurumsal yonetisim konusu; ‘stirdlrilebilir kalkinma’ fikrinin can damaridir. Vakiflar; fon
saglamasi ve faaliyetleri agisindan seffaf ve hesap verebilir olmalidir. Glinimuzde vakiflarinin
genis is diinyasi odagi vardir. Ticari, sinai, tarimsal ve hizmet sektorlerinde cok cesitli
faaliyetlerin sorumluluklarini aliyorlar. Rehberligin gerekli oldugu alanlar icerisinde kurulus,
yasal ve diizenleyici disiplinler yer almaktadir. Bunun ardindan; miitevellilerin ve yoneticilerin
kontrollerialtinda tuttuklarimal varliklarinin etkilive sorumlu glivenligorevlileri olabilmelerive
kuruluslarini stirekli biiyitebilmelerini saglamak icin becerilerinin gelistirilmesi ve yetkilerinin
arttinlmasi gelir.

Vakiflara karsi yeniden gosterilen ilgi; gegmisteki hatalardan ders ¢ikariimasina ve modern
yasal ve dizenleyici cerceve yapilandiriimasina firsat tanimaktadir. Uluslararasi vakiflari
uygulamaya sokmak icin cok fazla ayak calismasi olacaktir. Yargi alanlari arasinda mesrulugu
rasyonellestirecek global vakiflar kanunu gelistirmek icin diizenleyici kurullar arasinda bir
isbirliginin olmasi gereklidir. islam finansman sanayisinin organlarini dizenleyen islami
mevzuat ve standartlar; vakiflar tGzerinde kapsaml calisma yapilmasinin baslangi¢ noktasi
olmalidir. islami Kalkinma Bankasi (IDB) ve islami Arastirma ve Egitim Kurumu (IRTI) ve diger
iliskili taraflarla birlikte islami Fikih Akademisi, islami Finansman Hizmetler Kurulu (IFBS) ve
islami Finansman Kurumlari Muhasebe ve Denetim Kurulusu gibi kurumlar arasindaki isbirligi;
uluslararasi bir vakfin yanit verici ve itiraz edilmeyecek bir sekilde gelismesini mimkin
kilacaktir. Vakif kuruluslarinin degerli aktifleri elinde tutan ve gerekli toplumsal hizmetleri
saglayan kar amaci glitmeyen kuruluslar oldugu distldiginde kanun; vakif varliklari, bagis
yapan kisiler ve yararlanicilar igin yeterli koruma saglamalidir. Vakiflara yonelik gercek reform
glindemi; sektoriin ve vakif calisanlarinin bilgisinin, uzmanhginin ve liderliginin etkililigini ve
verimliligini optimize eden 6zl4, ilgili, anlasilabilir ve uygulanabilir standartlara sahip olmahdir.

Dogru bir seffaflik, stabilite, uzun vadeli planlama ve rehberlik ile vakiflarin gelecegi
glizel goériinmektedir ama bu 6nemli kavrami ne kadar ertelersek vakif sektorlinii de ilerleme
acisindan o kadar dezavantajl bir konuma getiririz.

- 328 —



