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TECAVUZ

JABER ALAHMAD

Ozet

Bu arastirma, fikih alimlerinin eserlerinde ele almadiklari, modern ¢agin suclarindan
biri olan bir konuyu, tecavizi islemektedir. Bu mesele, zina sucu ile kiyaslandiginda farkh
bir yere sahiptir; ¢clinki tecaviiz, taraflarin rizasina dayali bir iliski degildir, zinayi asan bir
nitelik tasimaktadir. Arastirmada, genel anlamda tecaviiz ve 6zellikle kigik yastaki kiz
cocuklarina yonelik tecaviiz suguna odaklanilmaktadir. Ayrica, fikih dlimlerinin bu sucu
neden dogrudan ele almadiklari ve neden zina hilkmiine dahil ettikleri agiklanmaktadir.

Bu calisma, 6zellikle Maliki mezhebi ¢ercevesinde tecaviiz suguna odaklanmakta ve
mezhebin, bu sucu zina cezasindan ayirarak haram kilinmis savas sugu (hirabe) kapsamin-
da degerlendirdigini vurgulamaktadir. Bu yaklasim, Arap ve islam iilkelerinde hukukcula-
rin tecaviiz suguna dair uygun kanunlar ¢ikarmasina imkan saglamistir.

Ayrica arastirma, islam hukukunun temelini olusturan bes zorunlulugun — canin, ak-
lin, malin, dinin ve irzin korunmasi — birbirinden ayirt edilmedigini vurgulamaktadir. Bu
prensiplerden herhangi birinin ihlal edilmesi, toplumsal diizenin bozulmasina ve yasam
kosullarinin altiist olmasina neden olur. Dolayislyla, bu tir suglara karsi seriatin sert ceza-
lar uygulama ilkesine dayandigini ortaya koymaktadir.

Anahtar Kelimeler: Sug, Ceza, Tecaviiz, Zina, Yol kesme, Takdiri ceza.

FORCED ADULTERY

JABER ALAHMAD

Abstract

In the context of adultery, certain Muslim jurists have looked at the offence of rape;
nonetheless, it has not been thoroughly addressed in Islamic jurisprudential literature.
Rape, more specifically child abuse, has emerged as one of the most prevalent crimes,
surpassing the classification of adultery, which involves consensual acts between both
parties.

This research aims to illuminate the most perilous crime of our contemporary times.
The study solely explores the Maliki school, which categorises this crime as terrorism and
banditry, enabling legal scholars in Islamic nations to formulate a legal framework for its
adjudication. The study emphasises the implementation of severe penalties grounded in
the principle that Shari'ah law makes no distinction among the five essential needs: the
preservation of life, intellect, wealth, faith, and honour; any disruption of these elements
may lead to disorder and altered livelihoods.

Keywords: Crime, Punishment, Rape, Adultery, Highway robbery, Discretionary pun-
ishment.
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