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INTRODUCTION

There is a huge need in the Islamic world to revitalize the waqf system. The currently
dilapidated state of waqfs in most countries should actually be considered as an opportunity
to design a thorough reform taking into consideration not only the classical Islamic waqf law
butalso the latest practices and norms in the west. It is to be hoped that such a synthesis of the
classical Islamic and modern western practices and norms in conformity with the Sharfah will
lead to an ideal waqgf law that can be of vital importance for the restoration of this institution.

Looked from this perspective, the IDB/IRTI and the Kuwait Public Foundation should be
congratulated for preparing a waqgf law to be proposed to the entire Islamic world." In what
follows, | will try to assess this law from the above perspective.

The law starts with an ambitious tone and states that it will be a superior law of waqfs and
any existing law in contradiction to it will be abolished. This tone is then somewhat scaled
down with the statement that the preface will be written subject to the constitution of each
country. If an ideal law was prepared (and | am in agreement with most of the principles of
this draft law) and the whole Islamic world embraced it, this would have obviously a very
positive impact. But Islamic world is a huge place and there are myriad of vested interests.
Consequently, while many items of the law might be embraced, | doubt if it would be applied
in toto. With this_caveat, let us now look at the details.

ESTABLISHMENT

According to the classical Islamic law, a waqf is born when a wealthy person goes to the
local judge, kadi, and declares his intention to establish a waqf. The_kadi then records the
amount of the corpus being donated for the purpose, subject to the condition that the capital
is the private property of the founder. Thus, according to the classical tradition, there are two
conditions at this initial stage; that the capital must be privately owned and that it must be
registered with a local court.

1 lam grateful to Dr. Adnan Ertem, the General Director of Wagfs in Turkey, for having provided me with a Turkish translation of this
important document.
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Concerning registration, the IRTI-KPF draft law demands that when a person wishes
to establish a new wadgf, the founder must inform the local court, which will register it. The
founder is also obliged to report his decision to the Association of Awqaf (The decree, item
72).

This is the traditional and, in my opinion, the correct way to establish a waqf. While | am
in favour of informing the local court, the traditional method, and the Awqaf Association,
| must warn against informing a state agency. History informs us that informing the state
of its establishment can be detrimental for a wagf. Waqgfs should operate as decentralized
autonomous institutions without state interference.

In the United States unincorporated associations and trusts do not have to register with
any state authority at all. Only incorporated associations requesting tax exempt status, need
to register. The huge advantage of the American system is that it allows groups of people
to meet together to pursue common purposes without having to obtain official approval or
even acknowledgement. The disadvantage is that it makes it difficult to gauge the size of this
sector.?

The Americanapproachisvery similarto the original Islamicnorm, thatis the establishment
with kadi’s approval alone. The New IRTI/KPF draft waqf law, correctly, provides for this. But
it is important that the information given to the courts and the Awgaf Association stay with
these institutions and are not conveyed to a state agency. Historical experience informs us
that registration is the first step for state interference in waqf affairs.

OWNERSHIP OF THE CORPUS

Concerning the condition of private ownership of the waqf s corpus, the IRTI/KPF draft
makes clear that the endowed property must be the private property, mulk, of the founder
(Item 6).

During the last century this condition has been relaxed when Iran confiscated the late
Shah'’s property and established new waqgfs with it.InTurkey and Malaysia also the state became
an active wagf founder.3 There is nothing wrong with this, providing the state established waqf
has complete independence from the very state that has established it. On this issue, | would
like to point out to the establishment of the Stiftung Volkswagenwerke in Germany. After
the Second World War, two states, the state of Niedersachsen and the federal one, agreed to
establish with the capital of the Volkswagenwerke, which they owned, a Stiftung, foundation,
for promoting scientific research. Although established with state money, the complete
independence of the foundation from state interference was planned with great care. In
short, establishment of a foundation with state money might be acceptable providing the
foundation is granted complete independence from the very state that establishes it. If this is
not provided, the foundation can be impeded by bureaucratic inertia, even, corruption. The
2 Salamon.. | primer, p. 21.

3 To name just a few; in Iran, Bunyad-i Mustaz ‘afan, and Bunyad-e Panzdah-e Khordad, in Turkey Diyanet Vakfi, in Malaysia the

Johor Foundation as well as Yayasan Waqaf Malaysia were all established by state funds.
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draft, correctly, allowed the endowment of only privately owned property. But this may create
problems with the waqgfs whose capital are state owned. While the law makers might allow
for such wadfs, it is imperative that the law also insists on their independent and autonomous
management.

TYPES OF WAQFS

The IRTI/KPF draft law recognizes primarily the following three wagf types (Item 2):
a) wagf khayri, charitable waqfs

b) wagf ahli, family waqfs and

c¢) hybrid waqfs.

Thus, family waqgfs abolished in much of the Islamic world under the pressure of the
colonial powers during the 19t and 20™ centuries are now being reestablished.* This is clearly
an important development. While this is so, the draft needs to take into consideration the
following types as well.

d) Incorporated waqfs: These are wagfs that enjoy full incorporate status. Thus they can
sue and be sued. They also provide full owner and entity shielding to their trustees. In the
United States, such foundations enjoy full tax-exemption.

e) There are six types of wagfs that are officially recognized by the latest wagf regulation
of 2008 in Turkey.® Referring only to the most important ones;

1) Mazbut vakiflar are those that survived from Ottoman era. Not having their original
founders or their descendants as their trustees, they are managed by the General Directorate
of Wagfs. The IRTI/KPF draft should recognize such waqgfs. Indeed, what happens when the
founders and their descendants disappear? Since waqfs are essentially perpetual institutions,
such a possibility must be seriously considered. Such waqgfs need a central authority to manage
them. Within the framework of the IRTI/KPF draft, it is the Association of Awqgaf which should
provide this.

2) Miilhak Vakiflar are those that are still managed by their original founders or their
descendants. As mentioned above, such waqfs should enjoy full incorporation with owner/
entity shielding as well as full tax-exemption. The third and fourth categories represent
Ottoman practice being reflected in modern republican norms.

3) Mukataali Vakiflar pertain to properties built upon waqgf lands. Originally accepted by
the Hanbelis, this waqgf type also known as Hukr, has been eventually accepted by all schools.
The Lebanese law of Real Estate Ownership refers to this as muqala\iijarah tavilah.* The modus
operandi of these wadfs is as follows: the land is the property of the waqf and a developer

4 Procedural Appendix, items 3 and and 31.
5 MEB Mevzuat Bankasi, Vakiflar Yonetmeligi, pp. 1-2.
6 Akgunduz, VakifMiessesesi, p. 392.
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rents this waqf land on the basis of ijarah tavilah, long term rent. Leasing waqf property for
the long term is usually not permitted, but Hukr constitutes an exception. The developer rents
the land on long term basis and builds upon it. The building belongs to the developer and as
long as he pays his rent for the land regularly, he enjoys full ownership rights over the building
he has built. The developer enjoys this right for as long as he lives and he can even transfer it
to his descendants.’

Concerning the level of rent, two factors are important. First, the rent paid by the
developer should not be lower than the prevailing rent, ajr misl, paid by other tenants in the
neighbourhood. Second, if the neighbourhood of the leased property develops, the original
rent agreed upon can be increased.

This classical arrangement has recently been somewhat changed in Turkey so as to enable
the land owner (waqf) to enjoy greater income. When a developer wishes to build upon waqgf
land, the ownership of these properties are split between the waqf, owner of the land, and the
developer who built and developed this land usually into residences or shopping centers or a
combination of both. The exact ratio of ownership of the developed property, i.e., number of
flats, is determined as a result of bargaining and the waqf receives annual rent from the units
it owns.

The new draft law should take into consideration both the classical Hukr and its modern
version, flat sharing, described above. This is because, the latter provides higher revenue
for the waqf than the former, whereby the waqgf receives rent from the developed property
instead of the undeveloped land.

Mukataali Vakiflar may well be highly relevant for contemporary Malaysia, where waqf
assets with development potential are estimated to be about 40 billion RMs (12.5 billion USD),
which may well dwarf most other asset forms managed by the Islamic finance industry.

4) IcareteynliVakiflar are defined by the Turkish Waqf Law of 2008 as those waqf properties
rented out on long term basis, without any fixed term. This category was invented by Ottomans
when waqgf properties were destroyed by earthquakes or fires. Faced with such disasters,
tenants were asked to make a large lump sum payment, which the waqf used for rebuilding
the premises. The tenants were then given long term rent contracts and continued paying
their usual rents. What the tenants gained in this process was a status of quasi ownership,
which allowed them to continue using the premises for the long term subject to the payment
of annual rents, while the waqf was enabled to rebuild its premises.?

There are number of serious objections to the ijaratayn arrangement. First, the exact
period of the long term rent is unclear. Second, the annual rent tenants continued paying
often tended to become less than the prevailing rent in the neighbourhood, ajr misl. Third, the
fact that the descendants of the tenant can take over the property, thus diluting the property
7 Akgunduz, ibid., p. 396.

8 This lease form was controversial among classical jurists. For details of the controversy the reader is referred to Akgunduz,_

VakifMiiessesesi, pp. 356-363.

= 430 -



Prof. Dr. Murat CiZAKCA

right of the waqf even further. In view of these serious objections, it is difficult to recommend
that this lease form be included in the new draft law. But on the other hand, the problem
of what happens to the waqf property in case of a natural disaster needs to be taken into
consideration. One possible way out of this problem can be the modern takaful, or Islamic
insurance.

THE NATURE OF THE CORPUS

The next question concerns the nature of the capital, corpus, with which the waqgf is
established. Classical Islamic law recognizes primarily real estate waqfs. Waqgfs established with
cash were discussed and permitted by Imam Zufar back in the eighth century, subject to the
condition that the cash capital of the waqgf should be invested in mudaraba partnerships and
the returns spent for the purpose of the waqf. Wide spread application, however, and then not
exactly remaining true to Imam Zufar s mudaraba formula, was observed first in the Ottoman
empire during the fifteenth century as an informal practice. These waqfs then became very
popular, which triggered a long lasting debate.’ Finally, they were formally permitted during
the late sixteenth century by a sultanic decree, thus becoming a norm. Initially limited to
the Ottoman Empire, they were eventually approved in Egypt, Iran as well as in the Indian
sub-continent with a long delay at the beginning of the 20" century. Moreover, this approval
covered not only cash, pure and simple, but also shares of joint stock companies.' Such waqfs
are now known as wagqf of stocks.

The importance of the waqf of stocks should not be underestimated. The Ottoman cash
wadfs invested their_corpus with a financial method known as_istiglal. This was a legal trick
designed to disguise the rate of interest embodied. Modern waqfs of stocks, however, operate
with shares of various companies, a method very similar to the mudaraba partnership practiced
by the Prophet and demanded by Imam Zufar. Put differently, waqfs of stocks are truly profit
and loss sharing partnerships, practiced and recommended by the Prophet himself.

Items 20, 21 and 22 of the procedural appendix, correctly, permit the establishment of
a wagf with cash or company shares. Company shares can be endowed as the corpus of a
wagqf. The procedural appendix makes it clear that stocks are not for speculation but for the
keeping." The trustee is not permitted to sell the stocks unless he is authorized to perform
istibdal. Waqf of stocks is now granted definitive legitimacy. Thus the centuries old debate
on the legitimacy of cash waqgfs is now brought to an end thanks to the waqgf of stocks. To
my knowledge, the earliest approval of establishing a waqf with company shares as well as
European perpetual bonds_(rente) had been granted back in 1907 when the “Mujtahid of
Karbala” granted his approval for the waqgf of stocks established with such instruments. This
was followed in 1908 by the fatwa of the Mufti of Egypt based on the condition that such
wagqfs should be divided into shares which should be handed over to the trustee.? Thus,

9 Mandaville, “Usurious Piety”.

10 Cizakea, Philanthropic Foundations, ch. 3.

11 /bid., item 21.

12 Cizakca, Philanthropic Foundations, pp. 35-36, 40-41.
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following the footsteps of these early 20" century fetvas, with the new draft law we have the
definitive approval of waqf of stocks for the entire Islamic world.

In Turkey, in an effort to curb waqf founding, a paid in capital condition of at least 500,000
USD was imposed by a hostile government to anyone desiring to establish a waqf. Founders
reacted to this by capital pooling. Recent research has shown that on average 35 persons
founded a wagf, pooling among themselves the necessary capital.”® Most recently, in 2009,
this requirement has been reduced to 50,000TLs by the newly established Board of Waqfs.
Remarkably, after this ruling an improvement in the number of waqfs established has not
been observed in Turkey, indicating that other more important factors, such as inadequate
tax exemption, continue to play a negative role in this process.

Item 71 of the IDB/IRTI and the KPF Draft Law permits the establishment of a waqf by
a group of founders. In view of above, | am in complete agreement with this. At this point
the question comes to mind whether the law should impose any minimum capital condition
to avoid the emergence of too small waqgfs and to encourage capital pooling among the
founders.

Currently, in Europe, there is a bewildering variety of rules regarding minimum capital
needed to establish a foundation. European Union member countries demand from € 240
Euros (in Malta) to € 70,000 in Austria. In France, though there is no legal obligation, in reality,
authorities insist on the ridiculously high amount of € 1,000,000." In the forthcoming European
Law of Foundations, the founding assets must be equivalent to at least 25,000 euros, allowing
the corpus in the form of real estate, cash, shares or a combination of all.

As the French example given above should demonstrate, imposition of any minimum
capital condition can be exploited by a hostile state by pulling the amount to ridiculous
heights. Moreover, the exact amount should depend on the general conditions and GNP/
capita of the country in question! The authors of the law have therefore wisely refrained from
imposing any such condition.

LEGAL PERSONALITY

Although the classical Islamic law does not clearly define this concept, jurists have long
considered waqfs as entities with legal personality. Modern Muslim jurists like Zahraa, Zarga
and Sanusi are unanimous that the classical Islamic law, in fact, recognizes the concept.’ While
this may well be so, it is not clear to what extent the classical Islamic law provides owner/
entity shielding, both very important characteristics of the modern corporation. The most
recent Turkish law of waqfs clearly grant legal personality to waqfs.'®

All western laws also grant this status to foundations.
13 Garkoglu, “Bireysel Bagislar”, p. 139.
14 TUSEV, Vakif ve Derneklere iligkin, pp. 4-5.

15 Cizakca, “Long-term Causes”.
16 Vakiflar Kanunu, No. 5737, Accepted on Feb. 20", 2008, Madde 4.
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With the new IDB/IRTI-KPF draft law, waqgfs are now granted legal personality. The new
law, however, does not make it clear whether “owner and entity shielding” are provided. More
work on this is needed.

TAX EXEMPTION

In modern times, all American public serving foundations are tax exempt, while member
serving ones are not. The former also receive tax deductible gifts from individuals and
corporations. To be eligible for this privilege, they have to serve recognized public purposes.
In 1996, Americans contributed 139 billion USDs and 85 percent of these donations and
gifts came from individuals, while only six percent came from corporations. The remaining
nine percent came from other foundations. About half of these donations and gifts went to
religious organizations while about 12.7 billions went to education."”

In the Islamic world, waqgfs are, by definition, public serving. Even family waqfs become
public serving entities when the family becomes extinct. Therefore, all waqgfs, including
the family waqgfs, must be tax exempt. Because, thanks to their perpetuity, they represent
sustained capital accumulation for serving the public.

In Turkey, however, tax exemption is only rarely granted. Only 2.7 to 4.5 percent of the
wagqfs established during the republican era have been granted tax exempt status and 24
percent of the such privileged ones are public wagfs.’® Recent research has revealed the very
negative role of this situation on waqf founding. Asked whether the current state imposed
rules and regulations impede waqf activities, 65 per cent of the trustees said, “yes". Difficulties
encountered in obtaining tax exempt status were the most cited impediment."

In the European Union, each country has its own practices and norms regarding tax
exemption leading to a bewildering variety. Even the most recent, forthcoming, European
Foundation Proposal has not remedied this situation as it has allowed each country to apply
its own norms.?® About half of the European countries tax their foundations.?’

Donations constitute another important source of income for waqgfs in Turkey. Of the
237 waqfs questioned in 2002, while 45 per cent received less than USD 12,000, some 33
per cent received between 12,000 and 48,000.%2 Waqfs receiving these donations do not pay
income as well as inheritance taxes in Turkey. This is the same in all European countries with
the exception of Denmark, where only some reductions are allowed.?® For donors, however, a
different situation prevails. In Turkey, a donor can deduct his donation, merely upto 5 per cent,
off his taxable income.

17 Salamon, A Primer, p. 25.

18 Aydin, “Cumhuriyet Donemi Vakiflan”, pp. 38-40.

19 Garkoglu, “Tiirkiye’de Bireysel”, pp. 154-55.

20 European Commission, Statute for a European Foundation, p. 36.
21 TUSEV, Vakif ve Derneklere lligkin, p. 17/65, table 8.

22 Ibid., p. 145.

23 TUSEV, Vakif ve Derneklere fliskin, p. 19/65.
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When receiving donations, waqfs should not pay any taxes. This is the European norm.
Equally important, donors should be permitted to deduct the whole of their donation from
their taxable income.

Since the overall purpose of the IDB/IRTI and KPF draft law is to encourage wadfs in the
Islamic world, tax exemption appears to be a very important concern. This is confirmed by the
Turkish situation explained above.

Item 62 of the draft law exempts all charitable waqgfs (khayri) from all taxation. This is a
necessary but insufficient condition. Since wagfs are nonprofit organizations channelling all
of their earnings, minus expenses, to charitable purposes, any tax imposed on them simply
reduces the funds that could have been spent for these purposes. Tax exemption needs to
be considered at three different levels: taxes imposed directly on the revenues generated by
wadfs, taxes imposed on donors and finally, those imposed upon the profits generated by
companies associated with waqgfs. The draft law should recognize the need for all of these and
provide tax exemption at all three levels.

Moreover, while the draft law exempts charitable waqfs from taxation, it is silent about
family waqgfs. Since family waqgfs are potential charitable wagfs in that they will convert into
charitable waqgfs when the family they are designed to support becomes extinct, they should
be granted the same tax status as charitable waqfs.

SOURCES OF INCOME

As mentioned above, while Ottoman cash waqfs earned their income by lending their
original capital with istiglal, quasi interest?*, modern waqfs of stocks obtain shares of joint-
stock companies and thus become true partners of professionally managed firms ultimately
sharing risks, profits and losses.

With the exception of the Czech Republic, all the members of the European Union allow
their foundations to establish associated companies. So, this is the European norm.

Modern wagqfs of stocks can also establish their own firms. Indeed, Turkish wagfs were
allowed to establish associated companies already back in 1967. Currently, 24 per cent of
Turkish waqgfs possess commercial firms. A small group of these waqfs earned on average
exceptionally high USD 400,000 annual revenue. Most, 70 per cent, however, earned less than
USD 48,000 per annum. On the whole, 81 per cent of Turkish waqfs are reported to enjoy
profits, which they either distribute as charity or add to their capital. Commercial revenue
constitutes 42 per cent of Turkish waqfs’annual income, and is taxed.”

While the IDB/IRTI and KPF draft law allows waqfs to obtain shares of various companies
(procedural appendix, item 208), the draft is silent about waqgfs actually establishing their own
firms. This should be permitted just as companies establishing their own waqgfs should also be
permitted. Such flexibility enriches the waqgf sector.

24 Istiglal obeyed the letter of the Islamic law but violated its spirit. It was not based upon risk/profit/loss sharing but was a mere
legal trick disguising interest.

25 Garkodlu, “Tiirkiye’de Bireysel”, p. 145.
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WAQF DURATION AND REVOCABILITY

Wagfs are generally known as perpetual institutions. Indeed, it is possible to find waqgfs
that have survived for centuries all over the Islamic world. The new IDB/IRTI and KPF draft law,
however, has permitted establishment of fixed duration waqfs. Family waqfs are considered
to be temporary wagfs (Draft Law item: 70/3; Appendix item 64). Although, the purpose is to
make waqgf establishment attractive, the word of the law is ambiguous here.

In the same context, revocability is also permitted subject to certain conditions. Indeed,
the founder can change his mind and revoke his waqf. This rule settles another debate in
classical waqgf law which had led to a cumbersome procedure for waqgf establishment in
Ottoman era.

TRUSTEES

The law (24/2, appendix item 111) makes it clear that the trustee(s) are to be appointed
by the founder. This condition is well known and reflects the classical law as well as centuries’
long tradition. Yet, it challenges the current situation in Malaysia where the state religious
councils are the sole trustees of all the waqgfs in a given state. If this law is accepted in Malaysia,
it can make the previous law null and void per item one above.

One of the novel items of the new draft law is that it permits the determination of the
trustee’s wage by the founder as a certain percentage of the waqgfs profit or revenue (appendix,
#137). Linking the trustee’s wage to the profitability of the waqf rather than making it a fixed
monthly sum, this item makes the trustee strongly interested in the performance of the waqf.
| consider this as a very important development in view of many critiques of waqgfs in history,
whereby this institution was labelled as the dead hand. Linking the trustees’ income to the
performance of the waqf should no doubt make these institutions more dynamic.

There is concrete evidence to support this view. Sadr and Souri have studied the rental
income generated by waqf owned stores in the grand bazaar of Teheran.?Their conclusion is
startling: Of the three categories of waqfs they consider: those whose trustees are selected
directly by the founder; those appointed according to the will of the founder and those directly
administered by the Awqaf Organization, the average rental income of the stores in the
bazaar administered by trustees appointed by the founder is 99.3, by the trustees appointed
according to the founder’s will is 101.5 and administered by the Awqaf Organization is 34.7
thousand Rials respectively. The income of the first two categories, both run independently
of the AO is almost three times of those run directly by the AO. This is despite the fact that the
wages of the trustees of the first two categories are only indirectly linked to the performance
of the waqgfs they manage.

A policy suggestion can be drawn from this, centralised awgaf organizations are necessary,
particularly in view of wagfs whose founders have perished. But they should not be involved
in direct day to day management. Instead they should quickly hand over the waqfs under

26 Sadr and Souri, “The Role of Management”, pp. 22, 24.
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their management to selected trustees whose income are directly linked to the performance
of the waqfs they manage. Looked from this perspective, appendix number 137’s importance
becomes obvious.

INVESTMENT

The following Islamic partnership forms are considered by the law (Appendix #208) as
appropriate methods of investment of the corpus:

a) Mudaraba.

The draft law allows even the risky mudaraba thus confirming Imam Zufar’s original ruling
back in the eighth century that was hardly ever practiced. This is a revolutionary permission
and should be applauded. It combines mudaraba with waqf - two powerful institutions. This
constitutes the ultimate support given to entrepreneurship as waqgf funds constitute long
term funds, exactly what entrepreneurs need. This is a revolutionary step. Indeed, permitting
waqf funds to be invested in mudaraba partnerships opens the way for venture capital type of
investments thus facilitating the birth of this important sector in the Islamic world.

b) Musharakah mutanakisa
C) Leasing
d) ljaratayn, thus confirming the centuries’long Ottoman practice

e) Joint-stock company shares, confirming the 1907 and 1908 fatwas. But these fatwas
had also permitted perpetual bonds as waqf corpus. Islamic perpetual bonds, esham, should
also be accepted as waqf corpus as they are Shari’ah based and are not involved in riba.

f) Islamic investment funds

g) Investment accounts in Islamic banks
h) Mudaraba accounts with Islamic banks
i) istisna'a

j) Mudaraba within istisna ‘a

k) Murabaha

) Muzara'a

Finally, a suggestion: Although the classical law demands so, the amount a donor wishes to
donate should not be limited to one third of his wealth. After all, S harf ah permits hiba without
any limit. Put differently, a person while healthy, can give his entire wealth as a gift to any person.
The only condition being that the beneficiary actually receives it. Thus the one-third limit can and
should be exceeded with the new law. After all, in the United States, Bill Gates and Warren Buffet
donated 90 per cent of their wealth. Are Muslims less altruistic than these Americans?
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CONCLUSION:

Within the time limit | was given, | have been able to pinpoint only to some of the salient
points of the IDB/IRTI and KPF draft law. Subject to the caveats and suggestions | have made,
my overall impression of this draft law is highly positive. If the draft, indeed, becomes a
universal law of wadfs, its authors would have done a great service to the Islamic world.
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GiRiS

islam diinyasinda vakif sisteminin yeniden canlanmasina cok biiyiik bir ihtiyac vardir. Su
anda pek cok iilkede vakiflarin bakimsiz birakilmasi aslinda sadece klasik islami vakif kanunu
degil ayrica batida gorilen son uygulamalar ve normlar da g6z oniinde bulundurularak
kapsamli reform tasarlamak icin bir firsat olarak diistintlmelidir. Umuyoruz ki Sharfah'a uygun
modern bati uygulamalari ile klasik islam uygulamalarinin bu sekilde sentez edilmesi, bu

kurumunun restorasyonu i¢in son derece 6nem arz eden ideal vakiflar kanunun hazirlanmasini
saglayacaktir.

Bu acidan bakildiginda tiim islam diinyasina énerilecek vakif kanunu hazirladiklarindan
dolay! IDB / ORTI ve Kuveyt Kamu Vakfi tebrik edilmelidir.” Bunun ardindan bu kanunu
yukaridaki perspektife gore degerlendirmeye calisacagim.

Kanun cok kararli bir tonla baslamaktadir ve bunun ustln vakiflar kanunu olacagini ve
bununla celisecek kanunlarin kaldirilacagini ifade etmektedir. Ancak daha sonra bu ton; her bir
tlkenin anayasasina tabi olacak bir 6ns6ziin yazilacag ifadesi ile diismektedir. ideal bir kanun
hazirlandiysa (ve sahsen ben bu taslak kanunun ilkelerinin blyk bir kismini kabul ediyorum)
ve tiim islam diinyasi bunu kucakladiysa bunun olumlu etkisi oldugu acikca gorilebilir.
Ancak islam dunyasi cok biiy(ik bir yer ve icerisinde on binlerce cikari barindirmaktadir. Sonuc
olarak kanunun pek cok maddesinin kabul gérmesine ragmen bunun in toto ¢apta uygulanip
uygulanamayacagina dair siphelerim var. Bu ikaz ile birlikte simdi de ayrintilara bakalim.

KURULUS

Klasik islam kanununa gére varlikli bir kisinin yerel hakime, yani kadiya gidip vakif kurma
niyetini beyan etmesi ile vakif dogar. Daha sonra kadi; sermayenin kurucunun 6zel milkiyeti
olmasi kosulu ile 0 amag icin bagislanacak yapi miktarini kaydeder. Boylece klasik gelenege
gore baslangi¢ asamasinda iki kosul vardir: sermayenin 6zel miilk sahibi olmak ve bunun yerel
mahkemeye tescil ettirmis olmak gereklidir.

Tescil islemiile ilgili olarak IRTI — KPF taslak kanunu; bir kisinin yeni vakif kurmayi istemesi
durumunda kurucunun tescili yapacak yerel mahkemeyi bildirmesini talep eder. Kurucu ayni
zamanda bu kararini Vakiflar Birligine de bildirmek zorundadir (Kararname, madde 72).

Buislemgelenegegore gerceklestirilmisolurvebence vakif kurmanindogruyoludur.
Geleneksel yontem olarak yerel mahkemeye ve Vakiflar Birligine haber verilmesinden
yana olmakla birlikte devlet ajansinin bilgilendirilmesi konusunda uyarmaliyim. Tarih
bize kurulugsunun devlete bildirilmesinin vakif icin zararli olabilecegini 6gretmistir.

1 |am grateful to Dr. Adnan Ertem, the General Director of Waqfs in Turkey, for having provided me with a Turkish translation of this
important document.
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Vakiflar; devlet miidahalesi olmadan adem-i merkeziyetci bir sekilde 6zerk kurumlar
olarak isletilmelidir.

Birlesik Devletler’ de sirket olmayan birliklerin ve trustlarin herhangi bir devlet kuruluna
tescil edilmesi zorunlu degildir. Sadece vergi muafiyet durumu isteyen kurulus birliklerinin tescil
edilmesi gereklidir. Amerikan sisteminin buyuk bir avantaji; insan gruplarinin resmi onay veya
hatta beyanalmadan ortak hedeflerin pesinde kosmak tizere toplanmalarina olanak saglamasidir.
Sektorin buyuklugunin ayarlanmasinda ¢ekilen zorluklar ise dezavantaj olusturmaktadir.?

Bu Amerika yaklasimi; sadece kadi'nin onayi ile gerceklesen kurulma sekli acisindan
orijinal islam normuna cok benzerdir. Yeni IRTI / KPF taslak vakfi kanunu bu hususu dogru bir
sekilde saglamaktadir. Ancak mahkemelere ve Vakif Birligine verilen bilgilerin bu kurumlarda
muhafaza edilmesi ve devlet ajansina verilmemesi énemlidir. Tarihi deneyimler bize tescil
isleminin devletin vakif islerine miidahale etmesine yol acan ilk adim oldugunu 6gretmistir.

YAPI SAHIPLIGI

Vakiflarin yapisi Uzerindeki 6zel mulkiyet sarti ile ilgili olarak IDB/IRTI/KPF taslagina gore
vakfedilen miulkiyetin kurucunun 6zel mali, mulki olmasi gereklidir (Madde 6).

Gectigimiz ylizyil boyunca bu kosul; iran’in son sahinin miilkiyetine el koyup eline gecirdigi
mdlkiyeti kullanarak vakiflar kurmasi ile esnetilmistir. Tirkiye'de ve Malezya'da da devlet;
faal vakif kurucusu olmaktadir.®> Devlet tarafindan kurulan vakfin vakfi kuran devletten tam
anlamda bagimsiz olmasi durumunda devletin vakif kurmasinda herhangi bir sikinti olmaz.
Bu konu ile ilgili olarak Almanya'da Stiftung Volkswagen werke’ nin kurulusuna isaret etmek
isterim. ikinci Diinya S.a.v.asindan sonra iki eyalet, yani Niedersachsen eyaleti ve federal eyalet;
bilimsel arastirmalarini gelistirmek igin Stiftung'tan, yani vakiftan édung aldiklar Volkswagen
werke sermayesi ile kurmaya karar verdiler. Devlet parasi ile kurulmus olmasina ragmen vakfin
tamamiyla devlet miidahalesinden bagimsiz olmasi buyuk 6zenle planlanmistir. Kisacasi
vakfa, kendisini kuran devletten tam bir bagimsizlik verilmesi durumunda devlet parasi ile
vakif kurulmasi kabul edilebilir. Ancak bu bagimsizhigin saglanmamasi halinde buirokratik
uyusukluklar ve hatta yolsuzluk vakfa sekte vurur. Taslak dogru bir sekilde sadece 6zel olarak
sahip olunan miilkiyetin vakfedilmesine izin vermektedir. Ancak bu sermayesinin devlete
ait oldugu vakiflar acisindan sorun yaratabilir. Kanun koyanlar bu tiir vakiflara izin verirken
kanunun da bagimsiz ve 6zerk yonetimler izerinde i1srarci olmasi son derece mihimdir.

VAKIF TiPLERI

IRTI/KPF taslak kanunu esas olarak asagida verilen Ug vakif tipini tanir (Madde 2):
a) Hayir vakiflar

b) Aile vakiflari ve
¢) Hibrit vakiflar.

2 Salamon.. | primer, p. 21.

3 To name just a few; in Iran, Bunyad-i Mustaz ‘afan, and Bunyad-e Panzdah-e Khordad, in Turkey Diyanet Vakfi, in Malaysia the
Johor Foundation as well as Yayasan Waqaf Malaysia were all established by state funds.
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Boylece XIX ve XX. yizyillarda koloni giicleri baskisi ile islam diinyasinin pek cok
boliminde kaldinlan aile vakiflari yine kurulmaktadir.* Bu, kesinlikle ¢cok 6nemli bir
gelismedir. Bunun 6nemli bir gelisme olmasi ile birlikte taslagin asagidaki tipleri de g6z
ontinde bulundurmasi gereklidir.

d) Sirket vakiflar: Bunlar tam sirket statistine sahip vakiflardir. Bu ylizden dava
acabildikleri gibi haklarinda dava da acilabilir. Mitevellilerini koruyacak sekilde tam miilkiyet
ve kisilik saglayabilir. Birlesik Devletlerde bu tiir vakiflar tamamiyla vergiden muaf tutulurlar.

e) Turkiye'deenson 2008 dizenlemesiile resmiolarak taninanaltitip vakif bulunmaktadir.®
En 6nemli olanlarina deginecek olursak;

1) Mazbut vakiflar, Osmanli déneminden hayatta kalan vakiflardir. Miitevelli olarak soylari
veya ilk kurucularn olmadigindan Genel Vakiflar Mudurligua tarafindan yonetilmektedir. IRTI/
KPF taslagi ayrica bu vakiflari da tanimalidir. Gergekten de kuruculari ve soylari yok oldugunda
ne olacak? Vakiflarin ille de siirekli kurumlar olmasi 6n gérilmesinden dolayi boyle bir olasilik
ciddi bir sekilde distintlmelidir. Bu vakiflarin yonetilmesi icin merkezi otoriteye gereksinim
vardir. IRTI / KPF taslagdi cercevesi icerisinde bunu saglamasi gereken otorite Vakiflar Birligidir.

2) Miilhak Vakiflar;, hala kendi kurucularn veya soylari tarafindan yonetilen vakiflardir.
Yukanda belirtildigi gibi s6z konusu vakiflarin tam vergi muafiyetinin yani sira mal sahibi /
kisilik korumasi ile birlikte tam sirket statiisiine sahip olmasi gereklidir. Uciincii ve doérdiincii
kategoriler; modern cumhuriyetci normlarda yansitilmakta olan Osmanl uygulamalarini ifade
eder.

3) Mukataali Vakiflar; vakif arazileri Gizerine insa edilen gayrimenkuller ile ilgilidir. ik basta
Hanbeliler tarafindan kabul edilen ve Hukr olarak da bilinen bu vakif tipi; tim mezhepler
tarafindan kabul edilmistir. Libnan Gayrimenkul Milkiyet Kanunu buna mugala\i ijarah
tavilah® seklinde atifta bulunur. Bu vakiflarin icra tarzi su sekildedir: arazi; vakfin mulkudar
ve gelistiren kisi onu vakfa ijarah tavilah, yani uzun sureli bir bicimde kiralar. Vakfin genellikle
uzun sureli kiralanmasina izin verilmez; ama Hukr bir istisnadir. insa eden kisi, uzun vadede
araziyi kiralar ve onun Uzerine insa eder. Bu bina gelistiren kisiye aittir ve bu arazinin kirasini
duzenli bir sekilde 6dedigi middetce insa ettigi binanin tzerinde tam bir mulkiyet hakkina
sahip olur. Gelistiren kisi; yasadigi stirece bu hakka sahip olur ve ayrica bunu miras olarak ile
verebilir.’

Kira seviyesi ile ilgili olarak iki faktor dnemlidir. Birincisi, gelistiren kisi tarafindan 6denen
kira; komsulardaki diger kiracilarin 6dedigi ajr misI'den yani gecerli kiradan daha dusik
olmamalidir. ikincisi, kiralanan miilkiyette komsuluk olmasi durumunda mutabik kalinan
orijinal kira yukseltilebilir.

Procedural Appendix, items 3 and and 31.

MEB Mevzuat Bankasi, Vakiflar Yonetmeligi, pp. 1-2.
Akgunduz, VakifMiiessesesi, s. 392.

Akgunduz, bknz., s. 396.

~N o o &~
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Bu klasik diizenleme; Tiirkiye'de son dénemlerde arazi sahibinin (vakif) daha fazla
gelir elde etmesini saglayacak sekilde degistirilmistir. Gelistiren kisi; vakif arazisi tzerinde
insa etmek istedigi zaman bu miilkiyetlerin sahipligi, vakif, arazi sahibi ve bu vakif arazisini
genellikle konuta veya alisveris merkezlerini veya bunlarin kombinasyonuna donusturen kisi
arasinda paylasilmaktadir. Gelistirilen mdlkiyetin sahipliginin gercek orani, yani daire sayisi
pazarlk sonucu belirlenir ve vakif, sahip oldugu birimlerin yillik kirasini alir.

Bu yeni taslak kanunu; hem klasik Hukr ve yani yukarida tarif edilen kat irtifaki seklinde
gorilen modern versiyonu dikkate almalidir. Clinkii modern versiyon; klasik Hukr'a gore vakif
icin daha yuksek gelir saglar; vakif, gelistirilmemis arazi yerine gelistirilmis mulkiyetin kirasini
ahr.

Mukataali Vakiflar; islam finansman sanayisinin yonettigi pek cok diger mal varliklari
sekillerini golgede birakacak sekilde, gelistirme potansiyeli yliksek vakif varliklarinin yaklasik
40 milyar RM (12.5 milyar ABD dolari) oldugu tahmin edilen giinim{iz Malezya'si icin oldukca
ilgili olabilir.

4) icareteynli Vakiflar; 2008 Turk Vakiflar Kanununda sabit donem olmaksizin uzun vadeli
kiralanan vakif varliklari seklinde tanimlanmaktadir. Bu kategori; vakif mulkleri yanginlar ve
depremler ile tahrip oldugu zaman Osmanlilar déneminde icat edildi. Bu tiirden felaketlerle
karsilasan kiracilardan tesisleri yeniden insa etmek icin vakfin kullandigi buytk miktarlar
istendi. Daha sonra kiracilarla uzun vadeli sézlesmeler yapildi ve normal kiralari 6denmeye
devam edildi. Bu streg icerisinde kiracilar; vakif binalarini yeniden insa edebilirken ayni
zamanda yillik kiralarini 6demeleri kosulu ile uzun sure bu binalar kullanmalarina olanak
taniyan sibih mulkiyet statiisu elde ettiler.?

icareteyn diizenlemesine cok sayida ciddi itirazlar vardir. Birincisi, uzun dénemli
kiralamanin tam suresi belli degildir. ikincisi, yillik kiralayan kiracilar; komsularda gecerli olan
ajr misl denilen kira bedelinden daha az édeme egiliminde olmaya devam ettiler. Uciinciisij,
kiracinin soylarinin mulkiyeti devralabilmesi, vakfin milkiyet hakkinin daha da uzatiimasini
saglamistir. Bu ciddi itirazlar karsisinda bu tir kiralama seklinin yeni taslak kanununa dahil
edilmesini 6nermek olduk¢a zordur. Ancak 6te yandan dogal felaket olmasi halinde vakif
mulkiyetine ne olacagi probleminin de g6z 6nlinde bulundurulmasi gereklidir. Bu problemden
kurtulmanin bir yolu islami sigorta olan modern tekafiil olabilir.

KORPUSUN YAPISI

Bir sonraki konu; vakfin kurulmasinda kullanilan korpus adi verilen sermayenin yapisi ile
ilgilidir. Klasik islam hukuku esas olarak gayrimenkul vakiflarini tanir. Parayla kurulan vakiflar
sekizinci yuzyilda imam Zufar tarafindan ele alinmis; vakfin para sermayesinin mudaraba
ortaklklarina yatinm yapmada kullanilmasi ve getirilerin vakif amacina uygun kullaniimasi
kosulu ile bu tir vakiflarin kurulmasina izin verilmistir. Ancak daha sonra imam Zufarin
mudaraba formulline harfiyen uygun olmayan genis capta yaygin uygulamasina ilk kez gayri-

8 This lease form was controversial among classical jurists. For details of the controversy the reader is referred to Akgunduz,
VakifMuessesesi, sS. 356-363.
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resmi uygulama olarak on besinci ylizyilda Osmanli imparatorlugu déneminde rastliyoruz. Bu
vakiflar uzun siire devam edecek tartismalari tetiklemisler ve ¢ok populer olmuslardir.® Son
olarak, on altinci ylizyilin sonlarina dogru sultan kararnamesi ile bu tir vakiflara resmen izin
verilerek bir norm haline gelmislerdir. ilk basta Osmanli imparatorlugu ile sinirl olan bu tiir
vakiflar Misir'da, iran'da ve ayrica uzun bir gecikmeden sonra XX. ylzyil baslarinda Hindistan
alt kitasinda da onaylandi. Ayrica bu onay sadece saf ve yalin parayi degil ayni zamanda ortak
girisim sirketleri hisselerini de kapsad..'® Bu vakiflar artik hisse sermayeli vakiflar (wagfs of
stocks) olarak bilinmektedir.

Hisse sermayeli vakiflarin 6nemi g6z ardi edilmemelidir. Osmanli para vakiflari; istiglal
diye bilinen finansman yontemi ile korpuslarini yatirdilar. Bu; icerisinde barindirilan faiz
oraninin kiligini degistirmek icin tasarlanmig yasal bir oyundur. Ancak modern hisse sermayeli
vakiflar; Peygamber zamaninda uygulanan ve imam Zufar tarafindan talep edilen mudaraba
ortakliklarina cok benzer bir yontemle cesitli sirketlerin hisseleri Gizerinden islem yapar. Diger
bir ifade ile hisse sermayeli vakiflar; Peygamber’in kendisi tarafindan uygulanan ve 6nerilen
tam anlamiyla kar ve kayip paylasimli ortakliklardir.

Prosediir ekinin 20, 21 ve 22 sayili maddeleri dogru bir sekilde para veya sirket hisseli
vakiflarinin kurulmasina izin vermektedir. Sirket hisseleri; vakfa korpus olarak vakfedilebilir.
Prosedyir eki; hisselerin spekiilasyon icin dedil muhafaza etme amaciyla muhafaza edildigini
acik bir sekilde ifade eder."" istibdal uygulamaya yetkisi olmadigi miiddetce Mitevellinin
hisselerini satmasina izin verilmez. Hisse sermayeli vakiflara belirleyici bir mesruluk taninmistir.
Boylece nakit vakiflarinin mesrulugu hakkinda yuzyillardir yapilan tartisma da hisse sermayeli
vakiflar sayesinde nihai sonuca ulastiriimistir. Bildigim kadariyla Avrupa'daki intifa senetlerinin
(rente) yani sira sirket hisseli vakif kurulmasinailk olarak” Karbala Miigtehidi'nin bu tiir araglarla
kurulun hisse sermayeli vakiflar onaylamasi ile 1907 yilinda onay verilmistir. Bunun ardindan
bu tir vakiflarin kurulmasini vakiflarin mutevelliye devredilebilecek hisselere bélinmesi
kosuluna baglayan Misir Miftistiiniin 1908 yilinda ¢ikardigi fetva geldi.'? Boylece, yeni taslak
kanunu ile birlikte 20nci ylzyil baslarinda ¢ikarilan bu fetvalarin izinden gittigimizde tim
islam diinyasinda hisse sermayeli vakiflarin belirgin bir sekilde onaylandigini goriiriiz.

Turkiye'de vakif kurulusunu yenmek isteyen hasim hikimet, vakif kurmak isteyen kisilerin
en az 500,000 ABD dolarini sermaye kosulu kapsaminda 6demesini zorunlu tuttu. Kurucular
buna sermayelerini birlestirerek yanit verdi. Son donemlerde yapilan arastirma; ortalama 35
kisinin kendileri arasinda gerekli sermayeyi birlestirerek bir vakif kurdugunu gdstermistir."
2009 yilinda son donemlerde bu kosul; yeni kurulan Vakiflar Kurulu ile 50,000 TL'ye indirildi. Bu
kuralin konulmasindan sonra vakif sayisinda goriilen gelisme, manidar bir sekilde Turkiye'de
gozlemlenmemistir; bu da yetersiz vergi muafiyeti gibi daha onemli diger faktorlerin bu
surecte olumsuz rol oynamaya devam ettigini gdstermektedir.

9 Mandaville, “Usurious Piety”.
10 Cizakga, Philanthropic Foundations, ch. 3.
11 Ibid., item 21.
12 Cizakca, Philanthropic Foundations, pp. 35-36, 40-41.
13 Garkoglu, “Bireysel Bagislar”, p. 139.

- 443 -



IDB/IRTI ve Kuveyt Evkaf idaresi Tarafindan Hazirlanan Vakif Kanunu Uzerine Elestirel Bir Degerlendirme

IDB / IRTI ve KPF Taslak Kanunun 71. Maddesi; bir grup kurucu tarafindan vakfin
kurulmasina izin vermektedir. Yukarida belirtilenlerin 151§1 altiginda bu maddeyi tamamiyla
kabul ediyorum. Bu noktada kurucular arasinda sermayenin havuza alinmasini tesvik etmek
ve cok kiiclik vakiflarin ortaya cikisini dnlemek icin kanunun herhangi asgari sermaye kosulu
koyup koymayacagi sorusu akillara gelmektedir.

Su anda Avrupada bir vakif kurmak icin gerekli minimum sermaye ile ilgili ¢cok cesitli
kurallar vardir. Avrupa Birligi Gye Ulkeleri; 240 € (Malta'da) ve Avusturya’da 70.000 € talep
etmektedir. Fransa'da yasal bir yikimlalik olmamasina ragmen gercekte kurullar; 1.000.000
€'ya kadar sagmalik derecesinde yiiksek meblaglar tizerinde israr ediyorlar.' Cikmak Uzere
olan Avrupa Vakiflar Kanununda gayrimenkul, nakit, hisse veya bunlarin bir kombinasyonu
seklinde olmasina olanak verecek sekilde kurulus varliklarinin en az 25.000 Avroya esit olmasi
gereklidir.

Yukarnda verilen Fransiz 6rneginde kanitlandigi gibi herhangi bir asgari sermaye
kosulunun konulmasi; miktari ¢cok asiri yiksek meblaglara ¢ekerek hasim devlet tarafindan
somurulebilir. Ayrica gercek miktar; genel kosullara ve s6z konusu tlkedeki GSMH / gayri
safi milli hasilaya bagli olmaldir! Kanunlari yazan kisilerin bundan dolayi bdyle bir kosulu
koymaktan kaginmalari gereklidir.

YASAL KISILIK

Klasik islam kanunlarinin bu kavrami acik bir sekilde tanimlamamasina ragmen hukuk
adamlari vakiflari uzun streli yasal kisiligi olan kuruluslar olarak gérmuslerdir. Zahraa, Zarga ve
Sanusi gibi modern Miisliiman hukuk adamlari; ashinda klasik islam hukukunun da bu kavrami
tanidigi konusunda fikir birligi icerisindedir.” Bu durumun gayet iyi bir sekilde yolunda
gitmesine ragmen klasik islam kanunun, modern kurum icin cok énemli iki 6zellik olan, mal
sahibi / kisilik korumasini hangi boyuta kadar sagladigi belli degildir. Vakiflarla ilgili Tirkiye'de
cikarilan son kanun acik bir sekilde vakiflara yasal kisilik tanimaktadir.'®

Tum bati kanunlar da vakiflara bu statliyl tanimaktadir.

Yeni|IDB/IRTI-KPF taslak kanunuiile birlikte vakiflara artik yasal kisilik taninmistir. Ancak yeni
kanun’mal sahibi veya kurulus korumasinin saglanip saglanmadigini agikca belirtmemektedir.
Bu konuda daha fazla ¢alisma yapilmasi gereklidir.

VERGI MUAFIYETI

Modern caglarda tim Amerikan kamu hizmeti vakiflar vergiden muaf tutulurken uye
hizmetivakiflar vergiden muaf tutulmazdi. Kamu hizmeti vakiflari; bireylerden ve kurumlardan
vergiden mahsup edilebilir bagislar almaktadir. Bu ayricaligi elde edebilmek icin taninmis
kamu amaclarina yonelik hizmetlerde bulunmak gereklidir. 1996 yilinda Amerikahlar 139
milyar ABD dolari bagis yapti ve bu bagis ve hediyelerin ylizde 85'i bireylerden gelirken sadece
yluzde altisi kurumlardan alinmistir. Geriye kalan yiizde dokuzluk kisim da diger vakiflardan

14 TUSEV, Vakif ve Derneklere lligkin, ss. 4-5.
15 Gizakea, “Uzun Sireli Nedenler”.
16 Vakiflar Kanunu, No. 5737, 20 Subat 2008’de kabul edilmistir, Madde 4.
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elde edilmistir. Bu hediyelerin, bagislarin yaklasik yarisi dini kuruluslara giderken yaklasik 12,7
milyar egitime ayrilmistir."”

islam dinyasinda yapilan tanima gére vakiflar kamu hizmeti kuruluslardir. Aile yok
oldugunda aile vakiflar bile kamu hizmeti kurulusu olur. Bundan dolayi aile vakiflari dahil
olmak Uzere tiim vakiflarin vergi muafi olmasi gereklidir. Bunlar stirekli olmalari sayesinde
kamuya hizmet sunmak icin stirdiirebilir sermaye birikimini temsil ederler.

Ancak Turkiye'de vergi muafiyeti cok az taninir. Cumhuriyet doneminde kurulan vakiflarin
sadece ylzde 2,7’si ila 4,5'ine vergiden muafiyet stattisi tanindi ve s6z konusu ayricalikli
olanlarin sadece ylizde 24’ kamu vakiflaridir. '® Son calismalar; bu durumun vakif kuruluslari
Uzerinde negatif rolii oldugunu ortaya ¢ikarmistir. Konulan kurallarin ve diizenlemelerin vakif
etkinliklerini durdurup durdurmadigi soruldugunda miutevellilerin ylzde 65'i ‘evet’ yanitini
verdi. Vergi muafiyeti statlisii edinirken engel olusturucu unsur olarak en ¢ok karsilasilan
guclikler belirtildi.”

Avrupa Birligi'nde cok fazla cesitlilige yol acacak sekilde her bir tlkenin vergi muafiyeti
ile ilgili kendi uygulamalari ve normlari vardir. En son cikmakta olan Avrupa Vakif Onerisi bu
durumuiyilestirmedi. Clinki her bir tilkenin kendi normlarini uygulamasina olanak tanimistir.?°
Avrupa Ulkelerinin yaklasik yarisi kendi vakiflarini vergilendirmektedir.”'

Bagislar; Tirkiye'deki vakiflarin diger bir 6nemli gelir kaynagini olusturmaktadir. 2002
yilinda sorgulanan 237 vakiftan sadece ylizde 45'i 12.000 ABD dolarindan daha azalirken ytizde
33’0 12.000 ila 48.000 arasinda bagis elde etmistir.?2 Bu bagislari alan vakiflar; Turkiye'de miras
vergisi 0demedigi gibi gelir vergisi de 6dememektedir. Sadece bazi mahsuplarin yapilmasina
izin verilen Danimarka disinda bu durum tim Avrupa Ulkelerinde aynidir.®> Ancak bagis yapan
kisiler icin farkh bir durum hakimdir. Turkiye'de bagis yapan kisi; tim vergilendirilebilir gelirini
en fazla %5 oranina kadarini bagistan mahsup edebilir.

Bagislan alirken vakiflar herhangi bir vergi 6dememelidir. Bu bir Avrupa normudur. Ayni
derecede 6nemli olan diger bir husus da, bagis yapan kisilerin vergilendirilebilir gelirlerinden
kendi bagisinin tamamini mahsup etmesine izin verilmesi gerektigidir.

IDB / IRTI ve KPF taslak kanunun genel amacinin islam diinyasindaki vakiflari tesvik etmek
olmasindan dolayi vergi muafiyeti karsimiza ¢ok onemli bir konu olarak ¢ikmaktadir. Bu;
yukarida aciklanan Turkiye durumu ile de teyit edilmektedir.

Taslak kanunun 62. Maddesi; tim hayir vakiflarini (hayri) vergiden muaf tutmaktadir. Bu
gerekli ancak yetersiz bir kosuldur. Vakiflar, tim kazandiklarinin tamamini hayirsever amaclar

17 Salamon, A Primer, s. 25.

18 Aydin, “Cumbhuriyet Donemi Vakiflar”, pp. 38-40.

19 Garkoglu, “Turkiye’de Bireysel”, pp. 154-55.

20 European Commission, Statute for a European Foundation, p. 36.
21TUSEV, Vakif ve Derneklere fliskin, p. 17/65, table 8.

22 Ibid., p. 145.

23 TUSEV, Vakif ve Derneklere lliskin, p. 19/65.
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icin kanalize eden, giderlerini azaltmaya c¢alisan, kar amaci gutmeyen kuruluslar olmasi
sebebiyle bunlara basit bir sekilde konulan herhangi bir vergi; bu hedefler icin harcanabilecek
fonlari azaltir. Vergi muafiyetinin tg farkh seviyede distintlmesi gereklidir: vakiflar tarafindan
olusturulan gelirler Gizerine dogrudan konulan vergiler, bagis yapan kisilere konulan vergiler
ve son olarak da vakiflar ile iliskilendirilen sirketlerin elde ettigi karlara konulan vergiler.
Taslak kanun; tim bunlara duyulan gereksinimi fark etmeli ve (i¢ seviyede vergi muafiyeti
saglamahdir.

Ayrica, taslak kanun; hayir vakiflarini vergilendirmeden muaf tutarken aile vakiflarinin
vergilendirilmesine karsi sessiz kalmaktadir. Destekleyen aile yok oldugunda aile vakiflarinin
hayir vakiflarina donusturilerek potansiyel hayir vakfi olmalarindan dolayi s6z konusu bu aile
vakiflarina da hayir vakiflari ile ayni vergi statlisii taninmalidir.

GELIR KAYNAKLARI

Yukarida belirtildigi sekilde Osmanli nakit vakiflari istiglal, yari faiz ile orijinal sermayelerini
istikraz ederek gelir elde ederken* modern hisse sermayeli vakiflar; ortak girisim sirketlerinin
hisselerini edinirler ve boylece kar, risk ve kayip paylasimlarinda bulunarak profesyonel bir
bicimde yonetilen firmalarin gercek ortaklar olurlar.

Cek Cumbhuriyeti istisnasi ile birlikte tim Avrupa Birligi Gyeleri; vakiflarinin bagl sirketler
kurmalarina olanak tanimaktadir. Bundan dolayi bu da bir Avrupa normudur.

Modern hisse sermayeli vakiflar ayrica kendi firmalarini olusturabilirler. Gercekten de
Turk vakiflarinin 1967 yilina kadar uzanan eski donemlerde bagh sirketler kurmalarina olanak
taninmistir. Su anda Turkiye vakiflarinin ylizde 24'U ticari firmalara sahiptir. Kiiguk bir vakif
grubu; yillik gelir olarak ortalama 400.000 ABD dolari kazanmaktadir. Ancak genellikle ytizde
70'i1 48.000 ABD dolarindan daha az yillik kazang elde etmektedir. Genel olarak Turk vakiflarinin
yuzde81ininyahayirolarakdagittigiyadasermayelerine eklediklerikarlarioldugu bildirilmistir.
Ticari gelir; Turk vakiflarinin yillik gelirinin ylizde 42'sini olusturur ve vergilendirilir.®

IDB/IRTIve KPF taslak kanunu vakiflarin gesitli sirket hisseleri edinmelerine olanak tanirken
(prosedur eki, madde 208) kendi firmalarini kuran vakiflar konusunda sessiz kalmaktadir. Buna,
kendi vakiflarini kuran sirketlere de izin verilmesi gerektigi gibi mimkun kilinmalidir.

VAKIF SURESI VE FESHEDILEBILIRLIK

Vakiflar genellikle siirekli kurumlar olarak bilinmektedir. Gercekten de tiim islam diinyasi
boyunca ylzyillar boyu hayatta kalan vakiflarin bulunmasi miimkiindur. Ancak yeni IDB/IRTI
ve KPF taslak kanunu; sabit siireli vakiflarin kurulmasina da olanak tanimistir. Aile vakiflarinin
gecici vakiflar oldugu distinilmektedir (Taslak Kanun: 70/3; Ek madde 64). Vakif kurulusunun
cazip hale getirilmesi hedeflense bile burada kanun kelimesi muallaktir.

Ayni baglamda belli kosullara tabi olmak sartiyla feshedilmeye de izin verilmelidir.

24 Istiglal obeyed the letter of the Islamic law but violated its spirit. It was not based upon risk/profit/loss sharing but was a mere legal
trick disguising interest.

25Carkoglu, “Turkiye’de Bireysel”, p. 145.
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Gergekten de kurucu kararinidegistirebilir ve vakfini feshedebilir. Bu kural; Osmanlidéneminde
vakif kurulusunda agir prosediire neden olan klasik vakif kanununda baska bir tartismayi
baslatir.

MUTEVELLILER

Kanun (24/2, ek maddesi 111); mutevellilerin kurucu tarafindan atanacadini acikca
belirtmektedir. Bu kosul da iyi bilinmektedir ve ytzyillar boyu siiren gelenegin yani sira klasik
kanunu da yansitir. Ayrica bu; devlet dini meclislerinin o devletteki tim vakiflarin miinhasir
mutevellileri oldugu Malezya'daki mevcut duruma da meydan okumaktadir. Bu kanunun
Malezya'da kabul edilmesi durumunda yukaridaki madde geregi 6nceki kanunu gecersiz
olacaktir.

Yeni taslak kanunun getirdigi yenilik maddelerinden bir tanesi de; mutevellilerin Gcretinin
vakiflarin karlarinin veya gelirinin belli bir ylzdesi olarak kurucu tarafindan saptanmasina
olanak tanimasidir (Ek No 137). Mutevellinin Gcretinin sabit aylik meblag olarak saptamaktansa
bu Ucret vakif karlihgina baglandiginda mitevellinin glicll bir sekilde vakfin performansina
ilgi gostermesini saglanabilir. Bu miiessesenin satilamaz miilk olarak yaftalandigi g6z 6niinde
bulunduruldugunda tarihteki pek cok elestirmenin bakis acisina goére bunun dnemli bir
gelisme oldugunu dustniyorum. Mtevellilerin gelirinin vakif performansina baglanmasi
suphesiz bu muesseselerin daha dinamik olmasini saglayacaktir.

Bugoriistidestekleyeceksomutkanitlarvardir.Sadrve Osuri;Tahran biytik carsidavakiflarin
mulkiyetinde olan diikkanlarin yarattigi kira geliri hakkinda arastirma yapmistir.?Ortaya ¢ikan
sonuc cok sasirticidir: g6z 6niinde bulundurulmasi gereken Ui¢ vakif kategorisi: mutevellileri
dogrudan kurucu tarafindan secilenler; kurucusunun istegine gore atananlar ve dogrudan
Evkaf Orgitii tarafindan idare edilenler. Kurucusu tarafindan atanan miitevellilerin yénetildigi
pazar icerisindeki dikkanlarin ortalama kira geliri 99.3; kurucusunun istegine gore atanan
mitevellilerin ydnettigi vakiflarin 101.5 ve Evkaf Orguitii tarafindan idare edilen vakiflarin ise
34.7 bin Rial'dir. AO'dan bagimsiz bir sekilde yonetilen ilk iki kategorisinin geliri; dogrudan
AO tarafindan yonetilenlerin gelirinin hemen hemen Ug katidir. Bu durum, ilk iki kategorinin
mutevellilerinin Ucretlerinin sadece yonettikleri vakiflarin performansi ile dolayh olarak
baglantili olmasina ragmen ortaya ¢ikmistir.

Bundan bir politika onerisi cikarilabilir; merkezilesmis vakif 6rgutleri; 6zellikle de kuruculari
vefat eden vakiflar acisindan gereklidir. Ancak bunlar; dogrudan giinliik yonetime dabhil
edilmemelidir. Bunun yerine, vakiflar; gelirleri dogrudan yonettikleri vakiflarin performansiile
baglantili olan secilmis mtevellilere hizl bir sekilde devredilmelidir. Bu agidan bakildiginda
ek madde 137’'nin 6nemi acik¢a ortaya ¢ikar.

YATIRIM

Asagidaki islam ortakhg sekilleri kanunca (Ek No 208) korpusu uygun yatirim yéntemleri
olarak dustinilmektedir:

26 Sadr and Souri, “Yonetim Roli”, ss. 22, 24.
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a) Mudaraba.

Taslak kanunu riskli mudarabaya bile izin verir; ve boylece ¢ok nadir uygulanan imam
Zufar'in ilk kez sekizinci ylzyilda koydugu kural da teyit edilmis olur. Bu devrim yaratan bir
izindir ve alkislanmalidir. iki guicli miesseseyi, yani mudarabayi vakif ile birlestirmektedir.
Vakif fonlari, tam olarak girisimcilerin ihtiya¢ duydugu uzun dénemli fonlari olusturdugu igin
bu; vakif fonlari olarak girisimlere verilen ¢cok biiyuk destektir. Bu devrim yaratan bir adimdir.
Gergekten de vakif fonlarinin mudaraba ortakliklarina yatirilmasina izin verilmesi; yatirimlarla
ilgiligirisimlerinyapiimasinin yolunu agmis ve islam diinyasinda bu énemli sektériin dogmasini
kolaylastirmistir.

b) Musaraka mutanakisa

c) Kiralama

d) Yuzyil boyu suren Osmanli uygulamasini teyit eden icareteyn

e) 1907 ve 1908 fetvalarini teyit ederek ortak girisim sirketleri hisseleri. Ancak bu fetvalar
stirekli bonolara vakif korpusu olarak izin vermisti. islami siirekli bonolar, esham da Seriat'a
dayandiklarindan ve ribaya dahil edilmediginde vakif korpusu olarak kabul edilmelidir.

f) islami yatirim fonlari

g) islam bankalari yatirnm hesaplari

h) islam bankalarindaki Mudaraba hesaplari

i) istisna’a

j) istisna kapsamindaki Mudaraba

k) Murabaha

) Muzara'a

Son olarak bir 6neri: Klasik kanunun bu sekilde talep etmesine ragmen bagis yapan
kisinin bagislamak istedigi miktar, varlhiginin ticte biri ile sinirlandirnimalidir. Her seyden dncesi
Sharfah herhangi bir sinir olmadan hibeye izin vermistir. Farkl bir sekilde ifade etmek gerekirse
bir kisi saghkliyken diger bir kisiye hediye olarak tiim varhgini verebilir. Tek kosul alicinin bunu
gercekten almasidir. Bundan dolayi Ggte bir sinirt yeni kanunla asilabilir, asilmaldir da. Ayrica
Birlesik Devletler'de Bill Gates ve Warren Buffet varliklarinin yiizde 90'in1 bagisladi. Mislimanlar
bu Amerikalilardan daha mi az fedakar?

SONUC:

Bana taninan siire icerisinde IDB / IRTI ve KPF taslak kanunda g6z ¢arpan noktalarindan
bazilarina dikkat cekmeye calistim. Yaptigim uyari ve Onerilere tabi olarak bu taslak kanun
ile ilgili benim genel izlenimim, bu taslakta emegi gecen kisilerin islam diinyasina cok buyiik
hizmet ettigidir.
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